FEDERAL
SURPLUS

LINES

REFORM
CREATES
UNCERTAINTY

The Coalition for Captive Insurance Clarity -
(CCIC) is pushing for clarification on the
Nonadmitted and Reinsurance Reform Act of

2010 (the “NRRA™

BY ROBERT MYERS JR,,
Partner in the Insurance
Group at Morris, Manning
& Martin, LLP

Jance Reform Act of 2010 (the
“NRRA”) was enacted as part
of the Dodd-Frank Wall Street
Reform and Consumer Protection Act
(the “Act”). The purpose of the Act is to fa-
cilitate the reporting, payment, and allo-
cation of premium taxes on surplus lines
insurance among the states. Section 521
(b)(4) provides that “Congress intends
that each State adopt nationwide uniform
requirements, forms, and procedures,
such as an interstate compact, that pro-
vide for the reporting, payment, and allo-
cation of premium taxes for nonadmitted
insurance....”

While the legislation was clearly in-
tended to address only surplus lines in-
surance, the definition of “nonadmitted
insurance” is so broad that a captive op-
erating in a single state could arguably
be considered included. Moreover, “in-
dependently procured insurance” is de-
fined as insurance procured directly from
a nonadmitted insurer. This has created
an opportunity for states to assert that

2he Nonadmitted and Reinsur-

they have the right to collect premium on
captive insurance not placed on a surplus
lines basis. It has also highlighted the op-
portunity for gathering more tax revenue
through the enforcement of the state self-
procurement laws.

While the Congressional intent was
for state laws to be simple and uniform,
the implementation of the NRRA by the
states has been anything but. Two dif-
ferent models for the implementation of

NRRA have been developed by The Na-'

tional Association of Insurance Commis-
sioners (NAIC) and National Conference
of Insurance Legislators (NCOIL).

The effective date of the NRRA was July
21, 2011. As of that date the states have,
somewhat predictably, differed in the ac-
tions they have taken,

NRRA creates “exclusive authority” in
the “home state” by mandating that “[n]o
State other than the Home State of an in-
sured may require any premium tax pay-
ment for nonadmitted insurance.” The
“home state” under the NRRA is the state
in which an insured maintains its prin-
cipal place of business or, if 100% of the
insured risk is located outside of its prin-
cipal place of business, the state with the
greatest percentage of an insured’s tax-
able premium for that insurance contract.

Therefore, Section 521(a) limits rather
than enhances state authority by prohib-

iting non-home states from requiring any
premium tax payments for nonadmitted
insurance. NRRA does not pre-empt ex-
isting state law except in regard to non-
home state laws and regulations that
apply to nonadmitted insurance sold to
a resident of the home state. However,
NRRA encourages states to act in concert
to collect such taxes: “The States may en-
ter into a compact or otherwise establish
procedures to allocate among the States
the premium taxes paid to an insured’s
Home State. .. ” Section 521(b)(1) (em-
phasis added).

The NRRA provisions and proposed
model laws from the NAIC and NCOIL
set up a series of circumstances where it
is unclear which law prevails. By what au-
thority does a home state collect premium
tax on an insurance transaction conduct-
ed in a non-home state if the non-home
state has not adopted state law empower-
ingittodoso?

A few states have specifically adopted
laws that purportedly give the home state
the authority to collect tax on insurance
“transacted” in another state. In other
words, the nonadmitted insurer’s non-
home state risks are taxable even if the
insurer is not “transacting insurance” for
those risk the home state. This authority
to collect tax at a surplus lines rate is not
grounded in authority granted by federal
law, although it is encouraged by federal
law. Rather, it is authority granted by the
law of one state (the home state) to collect
tax on insurance transacted in another
state or offshore. The only legal nexus to

. the state is the residence of the insured.

The states multi-faceted approach to
the NRRA has not only created problems
for multi-state insureds and insurance
producers, particularly surplus lines bro-
kers, it also has pitted one state against the
other. There are large states with substan-
tial amounts of premium including Flori-
da, New York, Texas, California, that stand
to benefit by collecting all the tax due to
the home state and then keeping it. This
was certainly not contemplated by NRRA.

Finally, while Congress intended for
the states to adopt a nationwide system of
“uniform requirements, forms and proce-
dures,” the state laws promulgated pursu-
ant to the NRRA and their enforcement
are less uniform and more confusing. As
a result, chaos has ensued. The Coalition
for Captive Insurance Clarity (CCIC) has
been formed in an effort to get Congress
to clarify the law through a “technical cor-
rection”. We can only hope. &



