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month with respect to an eligible individual but
for subsection (f)(2)(A), such month shall be
treated as an eligible coverage month with re-
spect to such eligible individual solely for pur-
poses of determining the amount of the credil
under this section with respect to any gquali-
fying family members of such individual (and
any advance payment of such credit under see-
tion 7327). This subparagraph shall only apply
with respect to the first 24 months after suclt eli-
gible individual is first enfifled to the benefits
described in subsection (f)(2)(A4).

“WRB) DIvorRcE.—In the case of the finalization
of a divorce befween an eligible individual and
such individual's spouse, such spouse shall be
treeted as an eligible individual for purposes of
this section and section 7527 for a period of 24
months beginning with the date of such final-
ization, ercept that the only qualifying family
members who may be taken into account with
respect to such spouse are those individuals who
were gualifying fomily members immediately be-
forve such finalization.

) DEATH.—In the case of the death of an
eligible individual—

“fi) any spouse of such individual (deter-
mined af the time of such death) shall be treated
as an eligible individual for purposes of this sec-
tion and section 7527 for a period of 24 months
beginning with the date of such death, except
that the only qualifying family members who
may be taien into account with respect to such
spouse are those individuals who were quali-
Jying family members inmediately before such
death, and

i) any individuel who was a gualifying
family member of the decedent immediately be-
fore such death (or, in the case of an individual
to whom paragraph (4) applies, the tarpayer to
whom the deduction under section 151 is allow-
able) shall be trealed as an eligible individual
for purposes of this section and section 7527 for
a period of 24 months beginning with the date of
such death, except that in determining the
amount of such credit only such gualifying fam-
ily member may be taken into account.”.

(b)) CoONFORMING AMENDMENT.—Section 173(f)
of the Workforce Imuvestment Act of 1988 (29
U1.8.C. 2018(f)) is amended by adding at the end
the following:

(8) CONTINUED QUALIFICATION OF FAMILY
MEMBERS AFTER CERTAIN EVENTS.—In the case of
eligible coverage months beginning before Janu-
ary 1, 2011—

“(A) MEDICARE ELIGIBILITY —In the case of
any month which would be an eligible coverage
month with respect to an eligible individual butl
for parvagraph (F)(B)i), such maonth shall be
treated as an eligible coverage month with re-
spect to such eligible individual solely for pur-
poses of determining the eligibility of qualifying
family members of such individual under this
subsection. This subparagraph shall only apply
with respect to the first 24 moniths after such eli-
gible individual is first entitled to the benefits
described in paragraph (T B)(i).

‘“(B) DivorcE.—In the case of the finalization
of « divorce between an eligible individual and
such individual’s spouse, such spouse shall be
treated as an eligible individual for purposes of
this subsection for a period of 24 months begin-
ning with the date of such finalization, except
that the only qualifying family members who
may be taken into account with respect to such
spouse are those individuals who were quali-
fying family members immediately before such
finalization.

() DEATH.—In the case of the death of an
eligible individual—

(i) any spouse of such individual (deter-
mined at the time of such death) shall be treafed
as an eligible individual for purposes of this
subsection for a period of 24 monthe beginning
with the date of such death, ercept that the
only gqualifying family members who may be
taken into account with respect lo such spouse
are those individuals who were gualifying fam-
ily members immediately before such death, and
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i) any individual who was a qualifying
family member of the decedent immediately be-
fore such death shall be treated as an eligible
individual for purposes this subsection for a pe-
riod of 24 months beginning with the datle of
such death, ercept that ne gqualifying family
members may be taken into account wilh respect
to such individual.”'.

fc) EFFECTIVE DATE—The amendments made
by this section shall apply to months beginning
after December 31, 2009.

SEC. 1899F. EXTENSION OF COBRA BENEFITS FOR
CERTAIN TAA-ELIGIRLE INDIVID-
UALS AND PBGC RECIPIENTS.

(a) ERISA AMENDMENTS.—Section 602(2)(A) of
the Employee Retirement Income Security Act of
1974 (29 U.S.C. 1162(2)(A)) is amended—

(1) by moving clause (v) to after cloause (iv)
and before the flush left sentence beginning
with “'In the case of a qualified beneficiary’’;

(2) by striking ‘‘In the case of a qualified ben-
eficiary’’ and inserting the following:

“(vi) SPECIAL RULE FOR DISABILITY.—In the
case of a qualified beneficiary''; and

(3) by redesignating clauses (v) and (vi), as
amended by paragraphs (1) and (2), as clauses
(vii) and (viii), respectively, and by inserling
after clause (iv) the following new clauses:

“{v) SPECIAL RULE FOR PBGC RECIPIENTS.—In
the case of a qualifying event described in sec-
tion 603¢2) with respect tv a covered employee
who (as of such gqualifying evenf) has a non-
forfeitable right fo a benefit any portion of
which is to be paid by the Pension Benefit
Guaranty Corporation under title IV, notwith-
standing clawse (i) or (ii), the date of the death
of the covered employee, or in the case of the
surviving spouse or dependent children of (he
covered employee, 24 months after the date of
the death of the covered employee. The pre-
ceding sentence shall nof require any period of
coverage to extend beyond December 31, 2010.

i) SPECIAL RULE FOR TAA-ELIGIBLE INDIVID-
rALs.—In the case of a gqualifying event de-
seribed in section 603(2) with respect to a cov-
ered employee who is (as of the date that the pe-
riod of coverage would, but for thiz clause or
clause (vil), otherwise terminate under clause (i)
or (i) a TAA-eligible individual (as defined in
section 605(b)(4)(R)), the period of coverage
shall not terminate by reason of clause (i) or
(ii), as the case may be, before the lafer of the
date specified in such clause or the date on
which such individual ceases to be such a TAA-
eligible individual, The preceding sentence shall
not require any period of coverage to extend be-
yond December 31, 2010."".

(b) IRC AMENDMENTS.—Clause (i) of section
4980 B(2)(B) of the Internal Revenue Code of
1986 is amended—

(1) by striking *‘In the case of a qualified ben-
eficiary " and inserting the following:

(Vi) SPECIAL RULE FOR DISABILITY.—In the
case of a gualified beneficiary™’, and

(2) by redesignating subclauses (V) and (VI),
as amended by paragraph (1), as subclauses
(Vi) and (ViII), respectively, and by inserting
after clause (IV) the following new subclauses:

“(V) SPECIAL RULE FOR PBGC RECIPIENTS.—In
the case of a qualifying evenl described in para-
graph (3)(B) with respect to a covered employee
who (as of such qualifying event) has a non-
Sforfeitable right to o benefit any portion of
which is to be paid by the Pension Benefit
Guaranty Corporation under title IV of the Em-
ployee Retirement Income Security Act of 1974,
notwithstanding subclause (I) or ([1), the date
of the death of ihe covered employee, or in the
case of the surviving spouse or dependeni chil-
dren of the covered employee, 24 monihs after
the date of the death of the covered employee.
The preceding sentence shall not require any pe-
riod of coverage to extend beyond December 31,
2010,

“({VI) SPECIAL RULE FOR TAA-ELIGIBLE INDI-
vinvALs.—In the case of a qualifying event de-
seribed in paragraph (3)(B) with respect to a
covered employee who is (as of the date that the
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period of coverage would, but for this subclause
or subclause (VII), otherwise terminate under
subclause (1) or (11)) o TAA-eligible individual
{as defined in paragraph (SNCXiv)(1)), the pe-
riod of coverage shall not terminate by reeson of
subclause (1) or (11), as the case may be, before
the later of the date specified in such subclause
or the date on which such individual ceases to
be such a TAA-eligible individual. The pre-
ceding sentence shall not regquire any period of
coverage to extend beyond December 31, 2010.".

{c) PHSA AMENDMENTS.—Section 2202(2)(A) of
the Public Health Service Act (42 U.S.C. 300hb-
2(2)(A)) is amended—

(1) by striking “In the case of a qualified ben-
eficiary " and inserting the following:

““(v) SPECIAL RULE FOR DISABILITY.—In the
case of a qualified beneficiary’’; and

(2) by redesignating clauses (iv) and (v), as
amended by paragraph (1), as clauses (v) and
(vi}, respectively, and by inserting after clause
(iii) the following new clause;

““fiv) SPECIAL RULE FOR TAA-ELIGIBLE INDIVID-
UALs—In the case of a qualifying event de-
scribed in section 2203(2) with respect to a cov-
ered employee who is (as of the date that the pe-
riod of coverage would, but for this clause or
clause (v), otherwise terminate under clause (i)
or (ii)) ¢ TAA-eligible individual (as defined in
section 2205(b)(4)(B)), the period of coverage
shall not terminale by reason of clause (i) or
(ii), as the case may be, before the later of the
date specified in such clause or the date on
which such individual ceases to be such a TAA-
eligible individual. The preceding sentence shall
not require any period of coverage to extend be-
yond December 31, 2010.7".

{d) EFFECTIVE DATE—The amendments made
by this section shall apply to periods of coverage
which would (without regard to the amend-
ments made by this section) end on or after the
date of the enactment of this Act.

KEC. 1899G. ADDITION OF COVERAGE THROUGH
VOLUNTARY EMPLOYEES® BENE.
FICIARY ASSOCIATIONS.

(a) IN GENERAL—Paragraph (1} of section
35fe) of the Internal Revenue Code of 1956 is
amended by odding al the end the following
new subparagraph:

‘“(K) In the case of eligible coverage months
beginning before Januwary 1, 2011, coverage
under an employee benefit plan funded by a vol-
unfary employees' beneficiary association (as
defined in section 501(c)(1)) established pursu-
ant to an order of a bankruptcy court, or by
agreement with an authorized representative, as
provided in section 1114 of title 11, United States
Code."".

(b) EFFECTIVE DATE.—The amendments made
by this section shall apply to coverage months
beginning after the date of the enactment of this
Act,

SEC. 1899H. NOTICE REQUIREMENTS.

(@) IN GENERAL—Subsection (d) of section
7527 of the Internal Revenue Code of 1986 (relat-
ing to qualified health insurance costs credit eli-
gibility certificate) is amended to read as fol-
lows:

“(d) QUALIFIED HEALTH
ELIGIRILITY CERTIFICATE —

*(1) IN GENERAL.—For purposes of this sec-
tion, the term ‘gualified health insurance costs
eligibility certificate’ means any written state-
ment that an individual is an eligible individual
(as defined in section 35(c)) if such statement
provides such information as the Secretary may
require for purposes of this section and—

“{4) in the case of an eligible TAA recipient
(as defined in section 35(c)(2)) or an eligible al-
ternative TAA recipient (as defined in section
35(e)(3)), is certified by the Secretary of Labor
for by any other person or entity designated by
the Secretary), or

Y(B) in the case of an eligible PBGC pension
recipient (as defined in section 35(c)(4)), is cer-
tified by the Pension Benefit Guaranty Corpora-
tion (or by any other person or entity des-
ignated by the Secretary).

INSURANCE COSTS
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added by this Act), and other provisions of this
Act or the amendments made by this Act relat-
ing to the Internal Revenue Code of 195G,

(2) For the Commissioner af Social Security—

(A) such sums as may be necessary for pay-
ments to individuals certified by the Commis-
sioner of Social Security as entitled to receive o
payment under this section; and

(1) $90,000,000 for the Social Security Admin-
istration’s Limitation on Administrative Er-
penses for costs incurred in carrying out this
section.

(3) For the Railroad Retirement Board—

(A) such sums as may be necessary for poy-
ments to individuals certified by the Raoilroad
Retirement Board as entitled to receive a pay-
ment under this section; and

(B) $1.400,000 to the Railroad Retirement
Board's Limitation on Administration for ad-
ministrative costs incurred in carrying out this
section.

(4)(4) For the Secretary of Velerans Affairs—

(i) such sums as may be necessary for the
Compensalion and Pensions account, for pay-
ments to individuals certified by the Secretary of
Veterans Affairs as entitled to receive a pay-
ment under this section; and

(ii) $100,000 for the Information Systems Tech-
nology account and $7.100,000 for the General
Operating Expenses account for administrative
costs incurred in carrying out this section.

(B) The Department of Veterans Affairs Com-
pensation and Pensions account shall herein-
after be available for payments awthorized
under subsection (a)(1)(A) to individuals enii-
tled to a benefit payment described in subsection
(e (INB)iii).

SEC. 2202. SPECIAL CREDIT FOR CERTAIN GOV-
ERNMENT RETIREES.

(a) IN GENERAL.—In the case of an eligible in-
dividual, there shall be allowed as o credit
against the taxr imposed by subtitle A of the In-
ternal Revenue Code of 1986 for the first tarable
wear beginning in 2009 an amount equal $250
(3500 in the case of a joint return where both
spouses are eligible individuals).

(b} ELIGIRLE INDIVIDUAL—For purposes of
this section—

(1) IN GENERAL—The term
vidual’' means any individual—

{A) who receives during the first tarable year
heginning in 2009 any amount as a pension or
annwity for service performed in the employ of
the United Stales or any State, or any instru-
mentality thereof, which is not considered em-
ployment for purposes of chapter 21 of the Inter-
nal Revenue Code of 1986, and

(B) who does not receive a payment under sec-
tion 2201 during such tarable year.

(2) IDENTIFICATION NUMBER REQUIREMENT.—
Such term shall not include any individual who
does not include on the return of tar for the
tarable year—

(4) such individual's social securily account
number, and

(B) in the case of a joint return, the social se-

curity account number of one of the tarpayers
an such return.
For purposes of the preceding sentence, the so-
cial security account number shall net include a
TIN (ns defined in section 7701(a)(41) of the In-
fernal Revenue Code of 1986) issuwed by the In-
ternal Revenue Service. Any omission of a cor-
rect social security account nwmber vequired
under this subparagraph shall be treated as a
mathematical or clerical error for purposes of
applying section 6213(g)(2) of such Code to such
omission.

(¢) TREATMENT OF CREDIT.—

(1) REFUNDABLE CREDIT.—

(A) IN GENERAL.~—The credil allowed by sub-
section (a) shall be treated as allowed by sub-
part C of part IV of subchapter A of chapter I
of the Internal Revenue Code of 1986,

(B) APPROPRIATIONS.—For purposes of section
1324(b)¢2) of title 31, United States Code, the
credit allowed by subsection (a) shall be treated

Yeligible indi-
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in the same manner a refund from the credit al-
lowed under section 364 of the Internal Revenue
Code of 1986 (as added by this Act).

(2) DEFICIENCY RULES—Far purposes of sec-
tion G21I(b)(4)(A) of the Internal Revenue Corde
of 1986, the credit allpwable by subsection (a)
shall be treated in the same manner as the credit
allowable under section 364 of the Internal Rev-
enue Code of 1986 (as added by this Act).

(d) REFUNDS DISREGARDED IN THE ADMINIS-
TRATION OF FEDERAL PROGRAMS AND FEDER-
ALLY ASSISTED PROGRAMS.—Any credit or re-
Jund allowed or made to any individual by rea-
son of this section shall not be taken inlo ac-
count as income and shall not be taken into ac-
count as resources for the month of receipt and
the following 2 months, for purposes of deler-
mining the eligibility of such individual or any
other individual for benefits or assistance, or
the amount or extent of benefits or assistance,
under any Federal program or under any State
or local program financed in whole or in part
with Federal funds.

TITLE III—PREMIUM ASSISTANCE FOR

COBRA BENEFITS
SEC. 3000. TABLE OF CONTENTS.

The table of conlents of this title is as follows:
TITLE ITN—PREMIUM ASSISTANCE FOR
COBRA BENEFITS

Sec. 3000. Table of contents.
Sec. 3001. Premium assistance for COBRA bene-
fits.
3001, PREMIUM ASSISTANCE FOR COBRA
BENEFITS.

(a) PREMIUM ASSISTANCE FOR COBRA CoON-
TINUATION COVERAGE FOR INDIVIDUALS AND
THEIR FAMILIES,—

(1) PROVISION OF PREMIUM ASSISTANCE.—

(A) REDUCTION OF PREMIUMS PAYABLE.—In
the case of any premium for a period of coverage
beginning on or after the date of the enactment
of this Aet for COBRA continuation coverage
with respect to any assistance eligible indi-
vidual, such individual shall be treated for pur-
poses of any CORRA continuation provision o
having paid the amount of such premium if such
individual pays (or a person other than such in-
dividual’s employer pays on behalf of such indi-
vidual) 35 percent of the amount of such pre-
mium (as determined without regard to this sub-
section).

{B) PLAN ENROLLMENT OPTION.—

(i) IN GENERAL.—Notwithstanding the COBRA
continuation provisions, an assistance eligible
individual may, not later than 90 days after ihe
date of notice of the plan enrollment option de-
scribed in this subparagraph, elect to enroll in
coverage under a plan offered by the employer
involved, or the employee organization invelved
(including, for this purpese, a joint boord of
trustees of a multiemployer trust affiliated with
ane or more multiemployer plans), that is dif-
ferent than coverage under the plan in which
such individuel was enrolled at the time the
qualifying event occurred, and such coverage
shall be treated as COBRA continuation cov-
erage for purpoeses of the applicable COBRA
continuation coverage provision.

(ii) REQUIREMENTS.—An assistance eligible in-
dividual may elect to enroll in different coverage
as described in clause (i) only if—

(I) the employer involved has made a deter-
mination that such employer will permit assist-
ance eligible individuals to enroll in different
coverage as provided for this subparagraph,

(17) the premiwm for such diffevent coverage
does not erceed the premium for coverage in
which the individual was enrolled at the time
the qualifying event occurred;

(111} the different coverage in which the indi-
vidual elects to envoll is coverage that is also of-
fered to the active employees of the employer at
the time at which such election is made; and

(1V) the different coverage is not—

(aa) coverage that provides only dental, vi-
sion, counseling, or referral services (or a com-
bination of such services);
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(bb) a flexible spending arrangement (as de-
fined in section 106(c2) of the Internal Rev-
enue Code of 19586); or

(ee) coverage that provides coverage for serv-
ices or treatmenis furnished in an on-site med-
ical facility maintained by the employer and
that consists primarily of first-aid services, pre-
vention and wellness care, or similar care (or a
combination of such care).

(C) PREMIUM REIMBURSEMENT.—For provi-
sions providing the balance of such premium,
see section 6432 of the Internal Revenue Code of
1986, as added by paragraph (12).

(2) LIMITATION OF PERIOD OF PREMIUM ASSIST-
ANCE.—

(A) IN GENERAL.—Paragraph (1)(A) shall not
apply with respect to any assistance eligible in-
dividual for months of coverage beginning on or
after the earlier of—

(i} the first date that such individual is eligi-
ble for coverage under any other group health
plan (other than coverage consisting of only
dental, vision, counseling, or referral services
for a combination thereof), covergge under a
flexible spending arrangement (as defined in
section 106(c)(2) of the Internal Revenue Code of
1986), or coverage of treatment that is furnished
in an on-site medical facility maintained by the
employer and that consists primarily of first-aid
services, prevention and wellness care, or similar
care (or a combination thereof)) or is eligible for
benefits under title XVIII of the Social Security
Act, or

(ii} the earliest of—

(I) the date which is 9 months after the first
day of the first month that paragraph (INA) ap-
plies with respect to such individual,

(II) the date following the expiration of the
mazimwm period of continuation coverage re-
guired wnder the applicable COBRA continu-
ation coverage provision, ar

{I11) the date following the erpiration of the
period of continuation coverage allowed under
paragraph (4){B)(ii).

(B) TIMING OF ELIGIBILITY FOR ADDITIONAL
COVERAGE.—For purposes of subparagraph
(A)i), an individual shall not be treated as eli-
gible for coverage under a group health plan be-
fore the first date on which such individual
could be covered under such plan.

(C) NOTIFICATION REQUIREMENT.—An assist-
ance eligible individual shall notify in writing
the group health plan with respect to which
paragraph (1)(A) applies if such paragraph
ceases to apply by reason of subparagraph
(A)i). Such notice shall be provided to the
group health plan in such time and manner as
may be specified by the Secretary of Labor.

(3) ASSISTANCE ELIGIRLE INDNVIDUAL.—For
purposes of this section, the term “assistance el-
igible individual™ means any qualified bene-
ficiary if—

(A) at any time during the period that begins
with September 1, 2008, and ends with December
31, 2009, such qualified beneficiary is eligible for
COBRA continuation coverage,

(B} such qualified beneficiary elects such cou-
erage, and

(C) the qualifying event with respect to the
COBRA continuation coverage consists of the
involuntary termination of the covered employ-
ee's employment and occurred during such pe-
riod.

(4) EXTENSION OF ELECTION PERIOD AND EF-
FECT ON COVERAGE.—

(A) IN GENERAL.—For purposes of applying
section 605(a) of the Employee Relirement iIn-
come Security Act of 1974, section 4980B{/)(5)(A)
of the Internal Revenue Code of 1986, section
2205(a) of the Public Health Service Act, and
section 8%05a(c)(2) of title 5, United States Code,
in the case of an individual who does not have
an election of COBRA continuation coverage in
effect on the date of the enactment of this Act
but who would be an assistance eligible indi-
vidual if such election were so in effect, such in-
dividual may elect the COBRA continuation
coverage under the COBRA continuation cov-
erage provisions containing such sections during
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the period beginning on the date of the enact-
ment of this Aet and ending 60 days after the
date on which the nolification required under
paragraph (7){C) iz provided to such individual.

(B) COMMENCEMENT OF COVERAGE, NO REACH-
BACK.—Any COBRA continuation coverage
elected by a qualified beneficiary during an ex-
tended election period wunder subparagraph
(A)—

(i) shall commence with the first period of cov-
erage beginning on ov after the date of the en-
actment of this Act, and

(ii) shall not ertend beyond the period of
COBRA continuation coverage that would have
heen required wunder the applicable COBRA con-
tinuation coverage provision if the coverage had
feen elected as required under such provision.

(C) PREEXISTING CONDITIONS.—With respect to
a qualified beneficiary who elects COBRA con-
tinuation coverage pursuant to subparagraph
(A4), the period—

(i) beginning on the date of the gualifying
event, and

(ii) ending with the beginning of the period
described in subparagraph (B)(i), shall be dis-
regarded for purposes of determining the 63-day
periods referred to in section 701(c)(2) of the Em-
ployee Retirement Income Security Act of 1974,
section 9801(c)2) of the Internal Revenue Code
of 1885, and section 270I(c)(2) of the Public
Health Service Act.

(5) EXPEDITED REVIEW OF DENIALSY OF PRE-
MIUM ASSISTANCE.—In any case in which an in-
dividual requests treatment as an assistance eli-
gible individual and is denied such treatment by
the group health plan, the Secretary of Labor
(or the Secretary of Health and Human Services
in connection with COBRA conlinualion cov-
erage which is provided other than pursuant to
part & of subtitle B of title [ of the Employee Re-
tirement Income Security Act of 1974), in con-
sultation with the Secrelary of the Treasury,
shall provide for crpedited review of such de-
nial. An individual shall be entitled to such re-
view upon application to such Secretary in such
form and manner as shall be provided by such
Secretary. Such Secretary shall make a deter-
mination regarding such individual's eligibility
within 15 business days after receipt of such in-
dividual’s application for review under (his
paragrapit.  Either Secretary's determination
upon review of the denial shall be de novo and
shall be the final determination of such Sec-
retary. A reviewing court shall grant deference
to such Secretary's determination. The provi-
stons of this paragraph, paragraphs (1) through
(4), and paragraph (7) shall be treated as provi-
sions af title I of the Employee Retivement In-
come Security Act of 1974 for purposes of part 5
of subtitle B of such title.

(6) DISREGARD OF SUBSIDIES FOR PURPOSES OF
FEDERAL AND  STATE  PROGRAMS—Notwith-
standing any other provision of law, any pre-
mium reduction with respect fo an assistance el-
igible individual under this subsection shall not
tre considered income or resources in determining
eligibility for, or the amount of assistance or
benefits provided under, any other public ben-
efit provided under Federal lew or the law of
any State or political subdivision thereaf.

(7) NOTICES TO INDIVIDUALS.—

{A) GENERAL NOTICE.—

(i) IN GENERAL.—In the case of notices pro-
vided under section 606(a)(4) of the Employee
Retirement I'mcome Security Act of 1974 (29
U.5.C. 1166(4)), section 4980B(f}6)}(D} of the M-
ternal Revenue Code of 1886, section 220604) of
the Public Heallh Service Act (42 U.5.C. 300bb-
6(4)), or section 8905a(f)(2)(A) of title 5, United
States Code, with respect to individucels whao,
during the period described in paragraph (3)(A),
become entitled to elect COBRA continuation
coverage, the requirements of such seclions shall
not be treated as met unless such notices include
an additional notification to the recipicin! of—

(1) the availability of premium reduction with
respect to such coverage undey this subsection,
and
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(1) the option to enroll in different coverage
if the employer permits assistance eligible indi-
widuals to elect enrollment in different coverage
{as described in paragraph (1)(B)).

(if) ALTERNATIVE NOTICE.—In the case of
COBRA conlinuation coverage (o which the no-
tice provision under such sections does not
apply, the Secretary of Labor, in consultafion
with the Secretary of the Treasury and the Sec-
retary of Health and Human Services, shall, in
conswltation with administrators of the group
health plans (or other entities) that provide or
administer the COBRA continwation coverage
invelved, provide rules requiring the provision
of such notice.

(iif) ForM.—The requirement of the additional
notification under this subparagraph may be
mel by amendment of existing notice forms or by
inclusion of a separate document with the no-
tice otherwise required.

(B) SPECIFIC REQUIREMENTS . —FEach additional
notification under subparagraph (A) shall in-
clude—

(i) the forms necessary for establishing eligi-
bility for premium reduction under this sub-
section,

(i) the name, address, and telephone number
necessary to contact the plan administrator and
any other person maintaining relevant informa-
tion in connection with such premium reduc-
tion,

(iti) a description of the extended election pe-
riod provided for in paragraph (4)(A),

(iv) a description of the obligation of the
qualified beneficiary under paragraph (2){(C) to
notify the plan providing continuation coverage
of eligibility for subsequent coverage under an-
other group health plan or eligibility for benefits
under title XVIIT of the Social Security Act and
the penalty provided under section 6720C of the
Internal Revenue Code of 1986 for failure to so
notify the plan,

(v) a description, displayed in a prominent
manner, of the qualified beneficiary’s right to a
reduced premium and any conditions on entitle-
ment to the reduced premium, and

(vi) @ description of the option of the qualified
beneficiary to enroll in different coverage if the
employer permits such beneficiary fo elect to en-
roil in such different coverage under paragraph
(1)(B).

(C) NOTICE IN CONNECTION WITH EXTENDED
ELECTION PERIODS—In the cuse of any assist-
ance eligible individual (or any individual de-
seribed in paragraph (4)(A4)) who became enti-
tled to elect COBRA continuation coverage be-
fore the date of the enactment of this Act, the
administrator of the group health plan (or other
entity) involved shall provide (within 60 days
after the date of enactment of this Act) for the
additional notification required to be provided
under subparagraph (A) and failure to provide
such notice shall be treated as a failure to meet
the notice requirements under the applicable
COBRA conlinuation provision.

(D) MopgL NoTicES.—Not later than 30 days
after the date of enactment of this Act—

(i) the Secretary of the Labor, in consullation
with the Secretary of the Treasury and the Sec-
retary of Health and Human Services, shall pre-
scribe models for the additional notificalion re-
quired under this paragraph (other than the ad-
ditional notification described in clause (ii)),
and

(ii) in the case of any additional nolification
provided pursuant to subparagraph (A) under
section 8905a(f)(2WA) of title 5, Uniled Statles
Code, the Office of Personnel Management shall
prescribe o model for such additional notifica-
tion.

(8) REGULATIONS.—The Secretary of the
Treasury may prescribe such regulations or
other guidance as may be necessary or appro-
priate to carry out the provisions of this sub-
section, including the prevention of fraud and
abuse under this subsection, except that the Sec-
retary of Labor and the Seeretary of Health and
Human Services may prescribe such regulafions
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fincluding interim final regulations) or other
guidance as may be necessary or appropriate lo
carry out the provisions of paragraphs (5), (7),
and (9).

(9) OUTREACH.—The Secretary of Labor, in
consultation with the Secretary of the Treasury
and the Secretary of Health and Human Serv-
ices, shall provide outreach consisting of public
education and enrollment assistance relating to
premium reduction provided wunder this sub-
section. Such outreach shall target employers,
growp health plan administrators, public assist-
ance programs, States, insurers, and other enti-
ties as determined appropriate by such Secre-
taries. Such outreach shall include an initial
focus on those individuals electing continuation
coverage who are referred to in paragraph
(THC). Information on such premium reduction,
including enrollment, shall also be made avail-
able on websites of the Departments of Labor,
Treasury, and Health and Human Services.

{10) DEFINITIONS —For purposes of this sec-
tion—

(A) ADMINISTRATOR.—The term ‘adminis-
trator” has the meaning given such term in sec-
tion 3(16)(A) af the Employee Retirement Income
Security Act of 1974,

(B) COBRA CONTINUATION COVERAGE.—The
term “"COBRA continuation coverage' means
continuation coverage provided pursuant to
part 6 of subtitle B of title I of the Employee Re-
tirement Income Security Act of 1974 (other than
under section 6093), title XXII of the Public
Health Service Act, section 49808 of the Internal
Revenue Code of 1986 (other than subsection
(f)X1} of such section insofar as it relates to pedi-
atric vaccines), or section 8905a of title 5, United
States Code, or under a State program that pro-
vides comparable continuation coverage. Such
term does not include coverage under a health
flerible spending arrangement under a cafeteria
plan within. the meaning of section 125 of the
Internal Revenue Code of 1986,

(C) COBRA CONTINUATION PROVISION.—The

term “COBRA continuation provision™ means
the provisions of law described in subparagraph
B).
: gD) COVERED EMPLOYEE—The term “covered
employee” has the meaning given such term in
section 607(2) of the Employee Retirement In-
come Security Act of 1974,

(E) QUALIFIED BENEFICIARY . —The term
“gualified beneficiary" has the meaning given
such term in section 607(3) of the Employee Re-
tirement fmcome Security Act of 1974.

(F) GROUP HEALTH PLAN.—The term “group
health plan'' has the meaning given such term
in seclion 607(1) of the Employee Retirement In-
come Security Act of 1974.

(G) STATE—The term ‘‘State’ includes lhe
District of Columbig, the Commonwealth of
Puerto Rico, the Virgin Islands, Guam, Amer-
ican Somoa, and the Commonwealth of the
Northern Mariana Islands.

(H) PERIOD OF COVERAGE—Any reference in
this subsection to a period of coverage shall he
treated as a reference to @ monthly or shorter
perind of coverage with respect to which pre-
miums are charged with respect to such couv-
arage.

({I1) REPORTS.—

(A) INTERIM REPORT.—The Secretary of the
Treasury shall submit an interim report to the
Committee on Education and Labor, the Com-
mittee on Waws and Means, and the Commitiee
an Energy and Commerce of the House of Rep-
resentatives and the Commitiee on Health, Edu-
cation, Labor, and Pensions and the Committee
on Finance of the Senate regarding the premium
reduction provided under this subsection that
includes—

(i) the number of individuals provided such
assistance as of the date of the report; and

(i1) the total amount of expenditures incurred
(with administrative expenditures noted sepa-
rately) in connection with such assistance as of
the date of the report.

(B) FINAL REPORT.—As soon as practicable
after the lost period of COBRA continuation
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coverage for which premium rveduction is pro-
vided under this section, the Secrelury of the
Treaswry shall submit a final report lo each
Committee referred to in subparagraph (A) that
includes—

(i) the number of individuals provided pre-
mium reduction under this section;

(ii) the average dollar amount (noniily and
annually) of premium reductions provided to
such individuals, and

(iii) the totel amount of expenditures incuwrred
(with administrative erpenditures noted sepa-
rately) in connection with premium reduction
under this section.

(12) COBRA PREMIUM ASSISTANCE.—

(A) IN GENERAL—Subchapter B of chapter 65
of the Internal Revenue Code of 1986, as amend-
ed by this Act, is amended by adding of the end
the following new seclion:

“SEC. 6432, COBRA PREMIUM ASSISTANCE.

“(a) IN GENERAL.—The person to whom pre-
miwms are payable under COBRA conlinuation
coverage shall be reimbursed as provided in sub-
section (¢) for the amount of premiums nol paid
by assistance eligible individuals by reason of
section 3002(a) of the Health Imsurance Assist-
ance for the Unemployed Act of 2008,

“(b) PERSON ENTITLED TO REIMBURSEMENT.—
For purposes of subsection (a), except as other-
wise provided by the Secretary, the person to
whom premitms are payable under COBRA con-
tinuation coverage shall be treated as being—

“fI) in the case of any group health plan
which is a multiemployer plan (as defined in
section 3(37) of the Employee Retivement Income
Security Act of 1974), the plan,

“(2) in the case of any group heallh plan nof
described in paragraph (1)—

“{A) which iz subject to the COBRA continu-
ation provisions contained in—

“fi) the Internal Revenue Code of TH05,

“Wii) the Employee Retirement Imcomoe Security
Act of 1974,

“(iii) the Public Health Service Act, or

“Wiv) title 5, United States Code, or

“B) under which some or all of the coverage
is not provided by insurance,
the employer maintaining the plan, and

“(3) in the case of any group health plan not
described in paragraph (1) or (2), Ui insurer
providing the coverage under the group health
plan.

“(o) METHOD OF REIMBURSEMENT.—Ircept as
ntherwise provided by the Secretary—

(1) TREATMENT AS PAYMENT OF PAYROLL
TAXES.—Each person entitled to reimbursement
under subsection (a) (and filing a claim for such
reimbursement at such time and in sucl manier
as the Secretary may reguire) shall be treated
Jor purposes of this title and section 1324{b)(2) of
title 31, United States Code, as having paid fo
the Secretary, on the date that the assistance el-
igible individual's premium payment is received,
payroll tazes in an amount equal to the portion
of such reimbursement which relates to such
premiwm. To the extent that the amouwn! treated
as paid under the preceding sentence erceeds
the amount of such person’s liability for such
taxes, the Secretary shall cvedit or rejund such
ercess in the same manner as if it were an over-
payment of such tares.

“(2) OWERSTATEMENTS.—Any oversic!oment of
the reimbursement to which a person = entitled
under this section (and any amount poid by the
Secretary as a result of such oversiaterment)
shall be treated as an underpayment «f payroll
tazes by such person and may be assossed and

collected by the Secretary in the same nicnner as
payrall tazes.
"“(3) REIMBURSEMENT CONTINGENT ON ['AYMENT

OF REMAINING FPREMIUM.—No  reqmbursement
may be made wnder this section fo a person with
respect to any assistance eligible [ndividual
until after the reduced premiwm required under
section 3002(a)INA) of such Act wilh vespect to
such individual has been received.

) DEFINITIONS.—For purposes of !his sec-
tion—
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“f1) PAYROLL TAXES—The ferm ‘payroll
tarcs’ means—

“f4) amounts required to be deducted and
withheld for the payroll period under section
3402 (relating to wage withholding),

“(B) amounts required to be deducted for the
payroll period under section 3102 (relating to
FICA employee tares), and

“(C) amounts of the tares imposed for the
payroll perind under section 3111 (relating to
FICA employer taxes).

“(2) PERSON.—The term ‘person’ includes any
governmental entity.

“fe) REPORTING.—Each person entitled to re-
imbursement under subsection (a) for any period
shall submit such reports (at such time and in
such manner) as the Secretary may require, in=-
cluding—

‘1) an attestation of involuntary termination
of employment for each covered employee on the
basis of whose termination entitlement fo reim-
bursement is claimed under subsection (a),

“r2) a report of the amount of payroll tares
offset under subsection (a) for the reporting pe-
riod and the estimated offsets of such tares for
the subsequent reporting period in connection
with reimbursements under subsection (a), and

“(3) a report containing the TINs of all cov-
ered employees, the amount of subsidy reim-
bursed with respect to each covered employee
and gualified beneficiervies, and a designation
with respect to each covered employee as (o
whether the subsidy reimbursement is for cov-
erage of 1 individual or 2 or more individuals.

“(f) REGULATIONS.—The Secretary shall issue
such regulations or other guidance as may be
necessary or appropriate fo carry out this sec-
tion, including—

1) the requirement lo report information or
the establishment of other methods for verifying
the correct amounts of reimbursements under
this section, and

“(2) the application of this section to group
health plans that are multiemployer plans (as
defined in section 3(37) of the Employee Retire-
ment Income Security Act of 1974)."".

(B} SOCIAL SECURITY TRUST FUNDS HELD
HARMLESS.—In determining any amount trans-
Jerred or appropriated to any fund under the
Social Securily Act, section 6432 of the Internal
Revenue Code of 1986 shall not be taken into ac-
count.

(C) CLERICAL AMENDMENT.—The table of sec-
tions for subchapter B of chapter 85 of the In-
ternal Revenue Code of 1986 is amended by add-
ing at the end the following new item;

“Sec. 6432, COBRA premium assistance.’’.

(D) EFFECTIVE DATE.—The amendments made
by this paragraph shall apply to premiums to
which subsection (al(1)(4) applies.

(E) SPECIAL RULE.—

(i) IN GENERAL.—In the case of an assistance
eligible individual who pays, with respect {o the
first period of COBRA continuation coverage io
which subsection (a)(INA) applies or the imme-
diately subsequent period, the full premium
amount for such coverage, the person to whom
such payment is payable shall—

(1) make a reimbursement payment to such in-
dividual for the amount of such premium paid
in ercess of the amouni reguired to be paid
under subsection (a)1)(4); or

(1) provide eredit to the individual for such
amount in a manner that reduces one or more
subsequent premium payments that the indi-
vidual is required to pay wnder such subsection
for the coverage involved.

(ii) REIMBURSING EMPLOYER—A person io
which clause (i) applies shall be reimbursed as
provided for in section 6432 of the Infernal Rev-
enue Code of 1986 for any payment made, or
credit provided, to the employee under such
clause.

(ili) PAYMENT OR CREDITS.—Unless it is rea-
sonable to belicve that the credit for the ercess
payment in clause (i)(11) will be used by the as-
sistance eligible individual within 180 daus of
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the date on which the person receives from the
individual the payment of the full premium
amount, a person to which clause (i) applies
shall make the peyment required under such
clause lo the individual within 60 days of such
payment of the full premium amount. If, as of
any day within the 180-day period, it is no
longer reasonable to believe that the credit will
be used during that period, payment equal to
the remainder of the credil outstanding shall be
made to the individual within 60 days of such
day.

(13) PENALTY FOR FAILURE TQ NOTIFY HEALTH
PLAN OF CESSATION OF ELIGIBILITY FOR PREMIUM
ASSISTANCE.

(A) IN GENERAL.—Part I of subchapter B of
chapter 68 of the Internal Revenue Code of 1986
is amended by adding at the end the following
new section:

“SEC. 6720C. PENALTY FOR FAILURE TO NOTIFY
HEALTH PLAN OF CESSATION OF
ELIGIBILITY FOR COBRA PREMIUM
ABBISTANCE.

‘) IN GENERAL—Any person reguired to no-
fify a group health plan under section
3002¢a)2NC)) of the Health Insurance Assist-
ance for the Unemployed Act of 2009 who fails
to make such a notification at such time and in
such manner as the Secretary of Labor may re-
quire shall pay a penalty of 110 percent of the
premium reduction provided under such seclion
after termination of eligibilily under such sub-
section.

‘i{b) REASONABLE CAUSE EXCEPTION.—No pen-
alty shall be imposed under subsection (a) with
respect to any failure if it is shown that such
failire is due to reasonable cause and not to
willful neglect.”'.

(B) CLERICAL AMENDMENT.—The table of sec-
tions of part I of subchapter B of chapter 68 of
such Code is amended by adding al the end (he
Sollowing new iten:

“Sec, 6720C. Penalty for failure to notify health

plan of cessation of eligibility for
COBRA premium assistance.”.

(C)} EFFECTIVE DATE.—The amendments made
by this paragraph shall apply to failures occur-
ring after the date of the enactment of this Act.

(14) COORDINATION WITH HCTC.—

(A) IN GENERAL—Subsection (g) of section 35
of the Internal Revenue Code of 1986 is amended
by redesignating paragraph (8) as paragraph
(10) and inserting ajfter paragraph (8) the fol-
lowing new paragraph:

“(9) COBRA PREMIUM ASSISTANCE—In the
case of an assistance eligible individual who re-
ceives premium veduction for COBRA continu-
ation coverage wnder section J002(a) of the
Health [Insurance Assistance for the Unem-
ployed Act of 2009 for any month during the
tarable year, such individual shall not be treat-
ed as an eligible individual, a certified indi-
vidual, or a qualifying family member for pur-
poses of this section or section 7527 with respect
to such month.”.

(B) EFFECTIVE DATE—The amendment made
by subparagraph (A) shall apply to tarable
years ending after the date of the enactment of
this Act.

(15) EXCLUSION OF COBRA PREMIUM ASSIST-

ANCE FROM GROSS INCOME.
(A) IN CENERAL.—Part II1 of subchapter B of

chapter 1 of the Internal Revenue Code of 1986

is amended by inserting after section 1398 the

following new section:

“SEC, 139C. COBRA PREMIUM ASSISTANCE.

“In the case of an assisiance eligible indi-
vidual (us defined in section 3002 of the Health
Msurance Assistance for the Unemployed Act of
2009), gross income does not include any pre-
mium reduction provided under subsection (a) of
such section.’".

(B) CLERICAL AMENDMENT.—The table of sec-
tions for part [l of subchapter B of chapier 1
of such Code is amended by inserting after the
item relating to section 1388 ihe following new
item:

“Sec. 139C. COBRA premium assisiance. .
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{C) EFFECTIVE DATE.—The amendments made
by this paragraph shall apply to tarable years
ending afler the date of the enactmen! of this
Act.

(b)) ELIMINATION OF PREMIUM SUBSIDY FOR
HIGH-INCOME INDIVIDUALS.—

(1) RECAPTURE OF SUBSIDY FOR HIGH-INCOME
INDIVIDUALS.—If—

(A) premium assistance is provided lnder this
section with respect to any COBRA continu-
ation coverage which covers the loxpayer, the
tarpayer’s spouse, or any dependent (within the
meaning of section 152 of the Internce! Revenue
Code of 1986, determined without reguvd o sub-
sections (b)), (B)(2), and (ANINB) thereof) of
the tarpayer during any portion of the tarable
year, and ;

(B) the tarpayer’s modified adjusted gross in-
come for such tarable year erceeds 3125000
(8250 000 in the case of a joint relurn).
then the taz imposed by chapter I of such Code
with respect to the taxpayer for such larable
year shall be increased by the amoun’ of such
assistance,

(2) PHASE-IN OF RECAPTURE.—

(A) IN GENERAL—In the case of « larpayer
whose modified adjusted gross income for the
tarable year does mot erceed 3145000 (5250,000
in the case of a joint return), the incriuse in the
tax imposed under paragraph (1) shall not ex-
ceed the phase-in percentage of sucli increase
(determined without regard to this puragraph).

(B) PHASE-IN PERCENTAGE.—For purpuses of
this subsection, the term “phase-in percentage’
means the ratio (expressed as a perceniage) ob-
tained by dividing—

(i) the excess of described in subparvagraph (B)
of paragraph (1), by

(i) $20,000 (340,000 in the case of v joint re-
turm).

(3) OPTION FOR HIGH-INCOME INDIVIDIUTALS TO
WAIVE ASSISTANCE AND AVOID RECAPTURE.—Not-
withstanding subsection (a)(3), an individual
shall not be treated as an assistance cligible in-
dividual for purposes of this section and section
6432 of the Internal Revenue Code of 1986 if
such individual—

(A) makes a permanent election (at such time
and in such form and manner as the Sccretary
of the Treasury may prescribe) to iwaive the
right to the premium assistance provided under
this section, and

(B) notifies the entity lo whoem preiiums are
reimbursed wunder section 6432(a) of such Code of
such election.

(4) MODIFIED ADJIUSTED GROSS INCOME.—For
purposes of this subsection, the term “Ynodified
adjusted gross income" means the adjusicd gross
income (as defined in section 62 of the Internal
Revenue Code of 188) of the tarpayer for the
tarable year increased by any amouwn! ercluded
from gross income under section 911, 31, or 833
of such Code.

(5) CREDITS NOT ALLOWED AGAINST 74X, ETC.—
For purposes determining regular toxr lability
under section 26(b) of such Code, the increase in
tar under this subsection shall not be treated as
a tar imposed under chapter 1 of such Code.

(6) RecurLATIONS.—The Secretary of the
Treasury shall issue such regulations or other
guidance as are necessary or appropriate to
carry out this subsection, including require-
ments that the entity to whom premiunis are re-
imbursed under section 6432(a) of the Internal
Revenue Code of 1886 report to the Sccretary,
and (o each assistance eligible individual, the
amount of premium assistance provided under
subsection (a) with respect to each such indi-
vidual.

(7) EFFECTIVE DATE—The provisions of this
subsection shall apply to tazable years ending
after the date of the enactment of this Act.
TITLE IV—MEDICARE AND MEDICAID

HEALTH INFORMATION TECHNOLOGY;

MISCELLANEOUS MEDICARE PROVI-

SIONS
SEC. 4001. TABLE OF CONTENTS OF TITLL.

The table of contents of this title is as fol-
lows:
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TITLE IV—MEDICARE AND MEDICAID
HEALTH INFORMATION TECHNOLOGY;
MISCELLANEOUS MEDICARE PROVI-
SIONS

Sec. 4001. Table of contents of title.

Subtitle A—Medicare Incentives

Sec. 4101, Incentives for eligible profes-
sionals.

Sec. 4102. Incentives for hospitals,

Sec. 4103. Treatment of payments and sav-
ings; implementation funding.

Sec. 4104. Studies and reports on health in-
formation technology.

Subtitle B—Medicaid Incentives

Sec. 4201. Medicaid provider HIT adoption
and operation payments; imple-
mentation funding.

Subtitle C—Miscellaneous Medicare
Provisions

Sec. 4301. Moratoria on certain Medicare
regulations,

Sec. 4302. Long-term care hospital technical
corrections.

Subtitle A—Medicare Incentives
SEC. 4101. INCENTIVES FOR ELIGIBLE PROFES-
SIONALS.

(a) INCENTIVE PAYMENTS.—Section 1848 of the
Social Security Act (42 U.S.C. 1395w—d) is
amended by adding at the end the following
new subsection:

“'fo) INCENTIVES FOR ADOPTION AND MEANING-
FUL USE oF CERTIFIED EHR TECHNOLOGY.—

“(1) INCENTIVE PAYMENTS.—

“(A) IN GENERAL.—

“(i) IN GENERAL.—Subject to the succeeding
subparagraphs of this paragraph, with respect
to covered professional services furnished by an
eligible professional during a payment year (as
defined in subparagraph (E)), if the eligible pro-
fessional is a meaningful EHR user {as deter-
mined under paragraph (2)) for the EHR repart-
ing period with respect to such year, in addition
to the amount otherwise paid under this part,
there also shall be paid to the eligible profes-
sional {or to an employer or facility in the cases
described in clause {(A) of section 1842(b)(6)),
from the Federal Supplementary Medical Insur-
ance Trust Fund established under section 1841
an amount equal to 75 percent of the Secretary’s
estimate (based on claims submitted not later
than 2 months after the end of the payment
year) of the allvwed charges under this part for
all such covered professional services furnished
by the eligible professional during such jrear.

‘(i) NO INCENTIVE PAYMENTS WITH RESPECT
TO YEARS AFTER 20016.—No incentive payments
may be made under this subsection with respect
to a year after 2016.

“{B) LIMITATIONS ON AMOUNTS OF INCENTIVE
PAYMENTS.—

“(i) IN GENERAL.—In no case shall the amount
of the incentive payment provided under this
paragraph for an eligible professional for a pay-
ment year erceed the applicable amount speci-
fied under this subparagraph with respect to
such eligible professional and such year.

(i) AMOUNT.—Subject to clauses (iii)
through (v), the applicable amount specified in
this subparagraph for an eligible professional is
as follows:

Y1) For the first payment year for such pro-
Sfessional, $15,000 (or, if the first payment year
for such eligible professional is 2011 or 2012,
$18,000).

I For the second payment year for such
professional, $12,000.

IIT) For the third payment year for such
professional, $8,000.

‘“(IV) For the fourth payment year for such
professional, $4,000.

“YYV) For the fifth payment year for such pro-
fessional, $2,000,

(V1) For any succeeding poyment year for
such professional, 50.

‘(iii) PHASE DOWN FOR ELIGIELE PROFES-
SIONALS FIRST ADOPTING EHR AFTER 2013.—If the
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Jirst payment year for an eligible professional is
after 2013, then the amount specified in this sub-
paragraph for a payment year for such profes-
sional is the some as the amount specified in
clause (i) for such payment year for an eligible
professional whose first payment year is 2013,

“(iv) INCREASE FOR CERTAIN ELIGIBLE PROFES-
SIONALS.—In the case of an eligible professional
who predominantly furnishes services under this
part in an area that is designated by the Sec-
retary (under seclion 332(a)(1)(A) of the Fublic
Health Service Act) as a health professional
shortage arca, the amount that would otherwise
apply for a payment year for such professional
under subclauses () through (V) of clause (ii)
shall be increased by 10 percent. In imple-
menting the preceding sentence, the Secretary
may, as determined appropriate, apply provi-
sions of subsections (m) and (u) of section 1833
in a similar manner as such provisions apply
under such subsection.

fu) NO INCENTIVE PAYMENT IF FIRST ADOPT-
ING AFTER 2014.—If the first payment year for an
eligible professional is after 2014 then the appli-
cable amount specified in this subparagraph for
such professional for such year and any subse-
quent year shall be §0.

(C) NON-APPLICATION TO HOSPITAL-BASED EL-
IGIBLE PROFESSIONALS. —

‘(1) IN GENERAL—No incentive payment may
be made under this paragraph in the case of a
hospital-based eligible prafessional.

(i)  HOSPITAL-BASED  ELIGIBLE  PROFES-
SIONAL—For purposes of clause (i), the term
‘hospital-based  eligible professional’  rmeans,
with respect to covered professional services fur-
nished by an eligible professional during the
EHR reporting period for g payment year, an el-
igible professional, such as a pathologist, anes-
thesiologist, or emergency physician, who fur-
nishes substantially all of such services in a
hospital  setting (whether inpatient or out-
patient) and through the use of the facilities
and equipment, including qualified electronic
health records, of the hospital. The determina-
tion of whether an eligible professional is a hos-
pital-based eligible professional shall be mode
on the basis of the site of service (as defined by
the Secretary) and without regard to any em-
ployment or billing arrangement between the eli-
gible professional and any other provider.

(D) PAYMENT . —

‘(i) FORM OF PAYMENT.—The payment under
this paragraph may be in the form of a single
consolidated payment or in the form of such
periodic installments as the Secretary may speci-

.

(i) COORDINATION OF APPLICATION OF LIMI-
TATION FOR PROFESSIONALS IN DIFFERENT PRAC-
TICES.—In the case of an eligible professional
Jurnishing covered professional services in more
than one practice (as specified by the Sec-
retary), the Secretary shall establish rules to co-
ordinate the incentive payments, including the
application of the limitation on amounts of such

incentive payments under this paragraph,
ameng such practices.
‘(iii) COORDINATION WITH MEDICAID.—The

Secretary shall seek, to the marimum ertent
practicable, to aveid duplicative requiremenis
from Federal and State governments to dem-
onstrate meaningful use of certified EHR tech-
nology under this title and title XIX. The Sec-
retary may also adfust the reporting periods
under such title and such subsections in order to
carry out this clause.

“(E) PAYMENT YEAR DEFINED.—

“fi) IN GENERAL—For purposes of this sub-
section, the term ‘payment year’ means a year
beginning with 2011.

“(ii) FIRST, SECOND, ETC. PAYMENT YEAR.—
The term ‘first payment year’ means, with re-
spect to covered professional services furnished
by an eligible professional, the first year jor
which an incentive payment is made for such
services under this subsection. The ferms ‘sec-
ond payment wyear’, ‘third payment year’,
‘fourth payment year’, and 'fifth paymenl year’
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but no later than 120 days after the date of
enactment. No Economic Recovery Pay-
ments shall be made after December 31, 2010,
SECTION 2202. SPECIAL CREDIT FOR CERTAIN
CGOVERNMENT RETIREES.
Current Law
No provision.
House Bill
No provision.
Senate Bill
No provision.
Conference Agreement

The conference agreement creales a 3250
credit (3500 for a joint return where both
spouses are eligible) against income taxes
owed for tax year 2009 for individuals who re-
ceive a government pension or annuity from
work not covered by Social Security, and
were not eligible to receive a payment under
section 2801, If the individual is also eligible
for the “Making Work Pay" credit from Sec-
tion 1001, that credit shall be reduccd by the
credit made under this section.pu Each tax re-
turn on which this credit is claimed must in-
clude the social security number of the tax-
payer (in the case of a joint return, the so-
cial security number of at least one spouse).u
The provision states that the credit under
this section shall be a refundable credit.

The provision provides that any credit or
refund allowed or made by this provision
shall not be taken into account as income
and shall not be taken into account as re-
sources for the month of receipt and the fol-
lowing two months for purposes of deter-
mining the eligibility of such individual or
any other individual for benefits or assist-
ance, or the amount or extent of benefits or
assistance, under any TFederal provram or
under any State or local program financed in
whole or in part with Federal funds.

The provision is effective on the date of en-
actment.

TITLE III—HEALTH INSURANUE
ASSISTANCE
A. ASSISTANCE FOR COBRA CONTINUATION

COVERAGE (SEC. 3002(A) OF THE HoUSE BILL,

SEC, 3001 OF THE SENATE AMENDM

3001 OF THE CONFERENCE AGREEMENT, AND

SEC. 4980B AND NEW SECS. 139C, 6432, AND

6720C oF THE CODE)

PRESENT LAW

in general

The Code contains rules that require cer-
tain group health plans to offer certain indi-
viduals (*‘qualified beneficiaries™) the oppor-
tunity to continue to participate for a speci-
fied period of time in the group health plan
(“continuation coverage'") after the occur-
rence of certain events that otherwize would
have terminated such participation (“‘quali-
fying events' ).2*® These continuation cov-
erage rules are often referred to as “"COBRA
continuation coverage™ or “COBRA.” which
is a reference to the acronym for the law
that added the continuation coveraze rules
to the Code. =20

The Code imposes an excise tax on i group
health plan if it fails to comply with the
COBRA continuation coverage rules with re-
spect to a qualified beneficiary. The excise
tax with respect to a gqualified bencficiary
generally is equal to 3100 for each day in the
noncompliance period with respect to the
failure. A plan's noncompliance period gen-
erally hegins on the date the failure lirst oc-

L]

8 Sec. 19508
2 The COBRA rules were added to tho ©
Consolidated Omnibus Budget Reconciliat

[z by the
n Act of

1985, Pub. L. No. 08-272. The rules wers oviginally
added as Code sections 162(1) and (k). The 1ules were
Iater restated as Code section 4980B, pursuint to the
Technical and Miscellancous HRevenue Acl of 1988,

Pub. L. No, 100-647.
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curs and ends when the failure is corrected.
Special rules apply that limit the amount of
the excise tax if the failure would not have
been discovered despite the exercise of rea-
sonable diligence or if the failure is due to
reasonable cause and not willful neglect.

In the case of a multiemployer plan, the
excise tax generally is imposed on the group
health plan. A multiemployer plan is a plan
to which more than one employer is required
to contribute, that is maintained pursuant
to one or more collective bargaining agree-
ments between one or more employee organi-
zations and more than one employer, and
that satisfies such other requirements as the
Secretary of Labor may prescribe by regula-
tion, In the case of a plan other than a mul-
tiemployer plan (a ‘‘single employer plan'’),
the excise tax generally iz imposed on the
employer.

Plans subject to COBRA

A group health plan is defined as a plan of,
or contributed to by, an employer (including
a self-employed person) or employee organi-
zation to provide health care (directly or
otherwise) to the employees, former employ-
ees, the employer, and others associated or
formerly associated with the employer in a
business relationship, or their families. A
group health plan includes a self-insured
plan, The term group health plan does not,
however, include a plan under which sub-
astantially all of the coverage is for qualified
long-term care services.

The following types of group health plans
are not subject to the Code's COBRA rules:
(1) a plan established and maintained for its
employees by a church or by a convention or
association of churches which is exempt
from tax under section 501 (a “‘church plan’};
(2) a plan established and maintained for its
employees by the Federal government, the
government of any State or political subdivi-
sion thereof, or by any instrumentality of
the foregoing (a “governmental plan’ )2 and
(3) a plan maintained by an employer that
normally employed fewer than 20 employees
on a typical business day during the pre-
ceding calendar year=1 {a *‘small employer
plan™).

Qualifying evenis and qualified beneficiaries

A qualifying event that gives rise to
COBRA continuation coverage includes, with
respect to any covered employee, the fol-
lowing events which would result in a loss of
coverage of a qualified beneficiary under a
group health plan (but for COBRA continu-
ation coverage): (1) death of the covered em-
ployee; (2) the termination (other than by
reason of such employee’s gross misconduct),
or a reduction in hours, of the covered em-
ployee’s employment; (3) divorce or legal
separation of the covered employee; (4) the
covered employee becoming entitled to Medi-
care benefits under title XVIII of the Social
Security Act; () a dependent child ceasing
to be a dependent child under the generally
applicable requirements of the plan; and (6) a
proceeding in a case under the U.S. Bank-
ruptey Code commencing on or after July 1,
1986, with respect to the employer from
whose employment the covered employee re-
tired at any time.

A “covered employee’’ is an individual who
is (or was) provided coverage under the group
health plan on account of the performance of
services by the individual for one or more
persons maintaining the plan and includes a
self-employed individual. A ‘“‘gqualified bene-
ficiary" means, with respect to a covered

20 A governmental plan also includes certain plans
established by an Indlan tribal government.

Ztf the plan is & multiemployer plan, then each
of the employers contributing to the plan for a cal-
endar year must normally employ fewer than 20 em-
ployees during the preceding calendar year.
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employee, any individual who on the day be-
fore the gualifying event for the employee is
a beneficiary under the group health plan as
the spouse or dependent child of the em-
ployee. The term qualified beneficlary also
includes the covered employee in the case of
a qualifying event that is a termination of
employment or reduction in hours.
Continuation coverage requirements

Continuation coverage that must be of-
fered to qualified beneficiaries pursuant Lo
COBRA must consist of coverage which, as of
the time coverage is being provided, is iden-
tical to the coverage provided under the plan
to similarly situated non-COBRA hbene-
ficlaries under the plan with respect to
whom a qualifying event has not occurred. If
coverage under a plan is medified for any
group of similarly situated non-COBRA bene-
ficiaries, the coverage must also be modified
in the same manner for qualified bene-
ficiaries., Similarly situated non-COBRA
beneficiaries means the group of covered em-
ployees, spouses of covered employees, or de-
pendent children of covered employees who
(i) are receiving coverage under the group
health plan for a reason other than pursuant
to COBRA, and (ii) are the most similarly
situated to the situation of the gualified ben-
eficiary immediately before the qualifying
event, based on all of the facts and cir-
cumstances.

The maximum required period of continu-
ation coverage for a qualified beneficiary
(i.e., the minimum period for which continu-
ation coverage must be offered) depends
upon a number of factors, including the spe-
cific qualifying event that gives rise to a
qualified beneficiary's right to elect continu-
ation coverage. In the case of a qualifying
event that is the termination, or reduction
of hours, of a covered employee’s employ-
ment, the minimum period of coverage that
must be offered to the gualified beneficiary
is coverage for the period beginning with the
loss of coverage on account of the qualifying
event and ending on the date that is 18
months®™ after the date of the qualifying
event. If coverage under a plan is lost on aec-
count of a gualifying event but the loss of
coverage actually occurs at a later date, the
minimum coverage period may be extended
by the plan so that it is measured from the
date when coverage is actually lost.

The minimum coverage period for a quali-
fied beneficlary generally ends upon the ecar-
liest to occur of the following events: (1) the
date on which the employer ceases to provide
any group health plan to any employee, (2)
the date on which coverage ceases under the
plan by reason of a failure to make timely
payment. of any premium required with re-
spect to the qualified beneficiary, and (3) the
date on which the gualified beneficiary first
becomes (after the date of election of con-
tinuation coverage) either (i) covered under
any other group health plan (as an employee
or otherwise) which does not include any ex-
clugion or limitation with respect to any
preexisting condition of such beneficiary or
(ii) entitled to Medicare benefits under title
XVIII of the Social Security Act. Mere eligi-
bility for another group health plan or Medi-
care benefits is not sufficient to terminate
the minimum coverage period. Instead, the
qualified beneficiary must be actually cov-
ered by the other group health plan or en-
rolled in Medicare. Coverage under another
group health plan or enrollment in Medicare

2210 the case of a quallfied beneficiary who is de-
termined, under Title 1T or XVI of the Social Secu-
rity Act, to have been disabled during the first 60
days of continuation coverage, the 18 month min-
imum coverage perlod is extended to 2% months with
respect. to all qualified beneficiaries if notice s
glven before the end of the initial 18 month continu-
ation coverage period.
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does not terminate the minimum coverage
period if such other coverage or Medicare en-
rollment begins on or before the dite that
continuation coverage is elected,

Election of continuation coverage

The COBRA rules specify a minimum elec-
tion period under which a qualificd bene-
ficiary is entitled to elect continuation cov-
erage. The election peried begins not later
than the date on which coverage under the
plan terminates on account of the qualifying
event, and ends not earlier than the later of
60 days or 60 days after notice is given to the
qualified beneficiary of the qualifying event
and the beneficiary's election rights.

Notice reguirements

A group health plan is required to give a
general notice of COBRA continuation cov-
erage rights to employees and their spouses
at the time of enrollment in the group
health plan.

An employer is required to give notice to
the plan administrator of certain qualifying
events (including a loss of coverage on ac-
count of a termination of employment or re-
duction in hours) generally within 20 days of
the gualifving event. A covered employee or
qualified beneficiary is required to vive no-
tice to the plan administrator of certain
qualifying events within 60 days ufler the
event. The qualifying events giving rise to
an employee or beneficiary notificition re-
quirement are the divorce or legal separa-
tion of the covered employee or a dependent
child ceasing to be a dependent chill under
the terms of the plan, Upon receiving notice
of a qualifying event from the emplover, cov-
ered employee, or qualified beneficiary, the
plan administrator is then required to give
notice of COBRA continuation coverage
rights within 14 days to all qualifiel bene-
ficiaries with respect to the event.

Premiums

A plan may require payment of a premium
for any period of continuation covelase
amount of such premium generally may not
exceed 102 percent ¥ of the “applicalle pre-
mium® for such period and the premium
must be payable, at the election of the
payor, in monthly installments.

The applicable premium for any prriod of
continuation coverage means the cost to the
plan for such period of coverage for similarly
situated non-COBRA beneficiaries with re-
spect, to whom a qualifying event has not oc-
curred, and is determined without rewzard to
whether the cost is paid by the employer or
employee. The determination of any applica-
ble premium is made for a pericid of 12
months (the “determination period” and is
required to be made before the beginning of
such 12 month period.

In the case of a self-insured plan, the appli-
cable premium for any period of continu-
ation coverage of qualified beneficiaries is
equal to a reasonable estimate of the cost of
providing coverage during such period for
similarly situated non-COBRA benciiciaries
which is determined on an actuari.l basis
and takes into account such factor: as the
Secretary of Treasury prescribes in regula-
tions. A self-insured plan may elect 10 deter-
mine the applicable premium on the hasis of
an adjusted cost to the plan for similirly sit-
nated non-COBRA beneficiaries during the
preceding determination period.

A plan may not require paymen! of any
premium before the day which is 15 days
after the date on which the gualificd bene-
ficiary made the initial election for continu-

= n the case of a qualified beneficiary whose min-
fmum coverage period is extended to 2% nionths on
account of a disability determination, the premium
for the period of the disability extension may not
exceed 150 percent of the applicable premiun: for the
period.
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ation coverage. A plan is required to treat
any required premium payment as timely if
it is made within 30 days after the date the
premium is due or within such longer period
as applies to, or under, the plan.
Other continuation coverage rules

Continuation coverage rules which are par-
allel to the Code's continuation coverage
rules apply to group health plans under the
Employee Retirement Income Security Act
of 1974 (ERISA).2% ERISA generally permits
the Secretary of Labor and plan participants
to bring a civil action to obtain appropriate
equitable relief to enforce the continuation
coverage rules of ERISA, and in the case of
a plan administrator who fails to give timely
notice to a participant or beneficiary with
respect to COBRA continuation coverage, a
court may hold the plan administrator liable
to the participant or beneficiary in the
amount of up to $110 a day from the date of
such failure,

Although the Federal government and
State and local governments are not subject
to the Code and ERISA’s continuation cov-
erage rules, other laws impose similar
continua ion coverage requirements with re-
spect to plans maintained by such govern-
mental employers.23% In addition, many
States have enacted laws or promulgated
regulations that provide continuation cov-
erage rights that are similar to COBRA con-
tinuation coverage rights in the case of a
loss of group health coverage. Such State
laws, for example, may apply in the case of
a loss of coverage under a group health plan
maintained by a small employer.

HOUSE BILL
Reduced COBRA premium

The provision provides that, for a period
not exceeding 12 months, an assistance eligi-
ble individual is treated as having paid any
premium required for COBRA continuation
coverage under a group health plan if the in-
dividual pays 35 percent of the premium.=H
Thus, if the assistance eligible individual
pays 35 percent of the premium, the group
health plan must treat the individual as hav-
ing paid the full premium required for
COBRA continuation coverage, and the indi-
vidual is entitled to a subsidy for 65 percent
of the premium. An assistance eligible indi-
vidual is any qualified beneficiary who elects
COBRA continuation coverage and satlsfies
two additional requirements. First, the
qualifying event with respect to the covered
employee for that gualified beneficiary must
be a loss of group health plan coverage on ac-
count of an involuntary termination of the
covered employee’s employment. However, a
termination of employment for gross mis-
conduct does not qualify (since such a termi-

=1 Secs, 601 to 608 of ERTSA.

=5 Contlnuation coverage rights similar to COBRA
continuation coverage rights are provided to Indi-
viduals covered by health plans maintained by the
Federal government, 5 U.B.C. sec. 8905a., Group
health plans maintained by a State that receives
funds under Chapter 6A of Title 42 of the United
States Code (the Public Health Service Act) are re-
quired to provide continuation coverage rights simi-
lar to COBRA continuation coverage rights for indi-
viduals covered by plans malntained by such State
{and plans maintained by political subdivisions of
such State and agencles and instrumentalities of
such State or political subdivision of such State). 42
U.5.C. sec. 300bb-1.

=6 For this purpose, payment by an assistance ell-
gible individual includes payment by another indi-
vidual paying on behalf of the individual, such as a
parent or guardian, or an entity paying on behalf of
the individual, such as a State agency or charlty.
Further, the amount of the premium used to cal-
culate the reduced premium is the premium amount
that the employee would be required to pay for
COBRA continuation coverage absent this premium
reduction {(e.g. 102 percent of the “applicable pre-
mium" for such period).
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nation under present law does not qualify for
COBRA continuation coverage). Second, the
qualifying event must occur during the pe-
riod beginning September 1, 2008 and ending
with December 31, 2009 and the qualified ben-
eficiary must be eligible for COBRA continu-
ation coverage during that period and elect
such coverage.

An assistance eligible individual can be
any gualified beneficiary associated with the
relevant covered employee (e.g., a dependent
of an employee who is covered immediately
prior to a gualifying event), and such quali-
fled beneficiary can independently elect
COBRA (as provided under present law
COBRA rules) and independently receive a
subsidy. Thus, the subsidy for an assistance
eligible individual continues after an inter-
vening death of the covered employee.

Under the provision, any subsidy provided
is excludible from the gross income of the
covered employee and any assistance eligible
individuals. However, for purposes of deter-
mining the gross income of the employer and
any welfare benefit plan of which the group
health plan is a part, the amount of the pre-
mium reduction is intended to be treated as
an employee contribution to the group
health plan. Finally, under the provision,
notwithstanding any other provision of law,
the subsidy is not permitted to be considered
as income or resources in determining eligi-
bility for, or the amount of assistance or
benefits under, any public benefit provided
under Federal or State law (including the
law of any political subdivision).

Eligible COBRA continuation coverage

Under the provision, continuation coverage
that qualifies for the subsidy is not limited
to coverage required to be offered under the
Code's COBRA rules but also includes con-
tinuation coverage required under State law
that requires continuation coverage coin-
parable to the continuation coverage re-
guired under the Code's COBRA rules for
group health plans not subject to those rules
(e.g., & small employer plan) and includes
continuation coverage requirements that
apply to health plans maintained by the Fed-
eral government or a State government.
Comparable continuation coverage under
State law does not include every State law
right to continue health coverage, such as a
right to continue coverage with no rules that
limit the maximum premium that can be
charged with respect to such coverage, To be
comparable, the right generally must be to
continue substantially similar coverage as
was provided under the group health plan (or
substantially similar coverage as is provided
to similarly situated beneficiaries) at a
monthly cost that is based on a specified per-
centage of the group health plan’s cost of
providing such coverage.

The cost of coverage under any group
health plan that is subject to the Code’s
COBRA rules (or comparable State require-
ments or continuation coverage requirement
under health plans maintained by the Fed-
eral government or any State government) is
eligible for the subsidy, except contributions
to a health flexible spending account.
Termination of eligibility for reduced premiums

The assistance eligible individual's eligi-
bility for the subsidy terminates with the
first month beginning on or after the earlier
of (1) the date which is 12 months after the
first. day of the first month for which the
subsidy applies, (2) the end of the maximum
required period of continuation coverage for
the qualified beneficiary under the Code's
COBRA rules or the relevant State or Fed-
eral law (or regulation), or (3) the date that
the assistance eligible individual becomes el-
igible for Medicare benefits under title XVIII
of the Social Security Act or health coverage
under another group health plan (including.
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for example, a group health plan maintained
by the new employer of the individual or a
plan maintained by the employer of the indi-
vidual's spouse). However, eligibility [or cov-
erage under another group health pinn does
not terminate eligibility for the subsidy if
the other group health plan provides only
dental, vislon, counseling, or referral serv-
ices (or a combination of the foregoing), is a
health flexible spending account or health
reimbursement arrangement, or is coverage
for treatment that is furnished in an on-site
medical facility maintained by the employer
and that consists primarily of first-aid serv-
ices, prevention and wellness care, or similar
care (or a combination of such care).

If a qualified beneficlary paying a reduced
premium for COBRA continuation coverage
under this provision becomes eligible for
coverage under another group health plan or
Medicare, the provision requires the quali-
fied beneficiary to notify, in writing, the
group health plan providing the COBLA con-
tinuation coverage with the reduced pre-
mium of such eligibility under the other plan
or Medicare. The notification by the assist-
ance eligible individual must be provided to
the group health plan in the time and man-
ner as is specified by the Secretary ol Labor.
Il an assistance eligible individual (ails to
provide this notification at the required
time and in the required manner, anid a8 a re-
sult the individual’s COBRA continuation
coverage continues to be subsidized after the
termination of the individual's eligibility for
such subsidy, a penalty is imposed on the in-
dividual equal to 110 percent of the subsidy
provided after termination of eligibilily.

This penalty only applies if the subsidy in
the form of the premium reduction is actu-
ally provided to a qualified beneficiary for a
month that the beneficiary is not eligible for
the reduction. Thus, for example, if 4 quali-
fied beneficiary becomes eligible lor cov-
erage under another group health plan and
stops paying the reduced COBRA continu-
ation premium, the penalty generally will
not apply. As discussed below, under the pro-
vision, the group health plan is reimbursed
for the subsidy for a month (65 percent of the
amount of the premium for the month) only
after receipt of the qualified bencliciary’s
portion (35 percent of the premium amount).
Thus, the penalty generally will only arise
when the gualified beneficiary continues to
pay the reduced premium and does not notify
the group health plan providing COEILA con-
tinuation coverage of the heneficiary's eligi-
bility under another group health plan or
Medicare.

Spectal COBRA election opporiunity

The provision provides a special G0 day
election period for a qualified benecliciary
who is eligible for a reduced premium and
who has not elected COBRA continuation
coverage as of the date of enactment. The 60
day election period begins on the date that
notice is provided to the qualified bene-
ficiary of the special election period. How-
ever, this special election period does not ex-
tend the period of COBRA continuation cov-
erage beyond the original maximum required
period (generally 18 months after the guali-
fying event) and any COBRA confinuation
coverage elected pursuant to this special
election period begins on the date of enact-
ment and does not include any period prior
to that date. Thus, for example, if a covered
employee involuntarily terminated ¢mploy-
ment on September 10, 2008, but did not elect
COBRA continuation coverage and was not
eligible for coverage under another group
health plan, the employee would have 60
days after date of notification of this new
election right to elect the coverage and re-
ceive the subsidy. If the employee made the
election, the coverage would begin with the

CONGRESSIONAL RECORD —HOUSE

date of enactment and would not include any
period prior to that date. However, the cov-
erage would not be required to last for 18
months, Instead the maximum required
COBRA continuation coverage period would
end not later than 18 months after Sep-
tember 10, 2008.

The special enrollment provision applies to
a group health plan that is subject to the
COBRA continuation coverage requirements
of the Code, ERISA, Title 5 of the United
States Code (relating to plans maintained by
the Federal government), or the FPublic
Health Service Act (“PHSA").

With respect to an assistance eligible indi-
vidual who elects coverage pursuant to the
speclal election period, the period beginning
on the date of the qualifying event and end-
ing with the day before the date of enact-
ment is disregarded for purposes of the rules
that limit the group health plan from impos-
ing pre-existing condition limitations with
respect to the individual's coverage, =37
Reimbursement of group health plans

The provision provides that the entity to
which premiums are payable (determined
under the applicable COBRA continuation
coverage requirement)®*® shall be reimbursed
by the amount of the premium for COBRA
continuation coverage that is no aid by an
assistance eligible individual on account of
the premium reduction. An entity is not eli-
gible for subsidy reimbursement, however,
until the entity has received the reduced pre-
mium payment from the assistance eligible
individual. To the extent that such entity
has lability for income tax withholding
from wages2® gr FICA taxes®*® with respect
to its employees, the entity is reimbursed by
treating the amount that is reimbursable to
the entity as a credit against its liability for
these payroll taxes.® To the extent that
such amount exceeds the amount of the enti-
ty's liability for these payroll taxes, the Sec-
retary shall reimburse the entity for the ex-
cess directly. The provision requires any en-
tity entitled to such reimbursement to sub-
mit such reports as the Secretary of Treas-
ury may require, including an attestation of
the involuntary termination of employment
of each covered employee on the basis of
whose termination entitlement to reim-
bursement of premiums is claimed, and a re-
port of the amount of payroll taxes offset for
a reporting period and the estimated offsets
of such taxes for the next reporting period.
This report is required to be provided at the

=¥ gection 9801 provides that a group health plan
may impose a pre-existing condition exclusion for
no more than 12 months after a participant or bene-
ficiary's enrollment date. Such 12-month period
must be reduced by the aggregate period of cred-
itable coverage (which includes periods of coverage
under another group health plan). A period of cred-
itable coverage can be disregarded if. alter the cov-
erage period and before the enrollment date, thers
was a 63-day period during which the individual was
not covered under any creditable coverage. Similar
rules are provided under ERISA and PHSA.

28 Applicable continuation coverage that qualifies
for the subsidy and thus for reimbursement is not
limited to coverage required to be offered under the
Code's COBRA rules but also includes continuation
coverage required under State law that requires con-
tinuation coverage comparable to the continuation
coverage required under the Code's COBRA rules for
group health plans not subject to those rules (e.g., a
amall employer plan) and includes continuation cov-
erage requirements that apply to health plans main-
talned by the Federal government or a State govern-
ment,

8 See, 3401,

240 See, 3102 (relating to FICA taxes applicable to
employees) and sec. 3111 (relating to FICA taxes ap-
plicable to employvers).

21Tn determining any amount transferred or ap-
propriated to any fund under the Social SBecurity
Act, amounts credited against an employer's payroll
tax obligations pursuant to the provision shall not
be taken into account,
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same time as the deposits of the payroll
taxes would have been required, absent the
offset, or such times as the Secretary speci-
fies.
Notice requirements

The notice of COBRA continuation cov-
erage that a plan administrator is required
to provide to qualified beneficiaries with re-
spect to a qualifying event under present law
must contain, under the provision, addi-
tional information including, for example,
information about the qualified beneficiary’s
right to the premium reduction (and subsidy)
and the conditions on the subsidy, and a de-
scription of the obligation of the qualified
beneficiary to notify the group health plan
of eligibility under another group health
plan or eligibility for Medicare benefits
under title XVIII of the Social Security Act,
and the penalty for failure to provide this
notification. The provision also requires a
new notice to be given to qualified bene-
ficiaries entitled to a special election period
after enactment. In the case of group health
plans that are not subject to the COBRA con-
tinuation coverage requirements of the Code,
ERISA, Title 5 of the United States Code (re-
lating to plans maintained by the Federal
government), or PHSA, the provision re-
quires that notice be given to the relevant
employees and beneficiaries as well, as speci-
fied by the Secretary of Labor. Within 30
days after enactment, the Secretary of Labor
is directed to provide model language for the
additional notification required under the
provision. The provision also provides an ex-
pedited 10-day review process by the Depart-
ment of Labor, under which an individual
may request review of a denial of treatment
as an assistance eligible individual by a
group health plan.
Regulatory authority

The provision provides authority to the
Secretary of the Treasury to issue regula-
tions or other guidance as may be necessary
or appropriate to carry out the provision, in-
cluding any reporting requirements or the
establishment of other methods for verifying
the correct amounts of payments and credits
under the provision. For example, the Sec-
retary of the Treasury might require
verification on the return of an assistance el-
igible individual who is the covered em-
ployee that the individual's termination of
employment was involuntary. The provision
directs the Secretary of the Treasury to
issue guidance or regulations addressing the
reimbursement of the subsidy in the case of
a multiemployer group health plan. The pro-
vision also provides authority to the Sec-
retary of the Treasury to promulgate rules,
procedures, regulations, and other guidance
as is necessary and appropriate to prevent
fraud and abuse in the subsidy program, in-
cluding the employment tax offset mecha-
nism.
Reports

The provision reguires the Secretary of the
Treasury to submit an interim and a final re-
port regarding the implementation of the
premium reduction provision. The interim
report is to include information about the
number of individuals receiving assistance,
and the total amount of expenditures in-
curred, as of the date of the report. The final
report, to be issued as soon as practicable
after the last period of COBRA continuation
coverage for which premiums are provided, is
to include similar information as provided in
the interim report, with the addition of in-
formation about the average dollar amount
(monthly and annually) of premium reduoc-
tions provided to such individuals. The re-
ports are to be given to the Committee on
Ways and Means, the Committee on Energy
and Commerce, the Committee on Health
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Education, Labor and Pensions and tle Com-
mittes on Finance.
Effective date

The provision is effective for premiums for
months of coverage beginning on or after the
date of enactment. However, It is intended
that a group health plan will not fail to sat-
isfy the requirements for COBRA continu-
ation coverage merely because the plan ac-
cepts payment of 100 percent of the premium
from an assistance eligible employee during
the first two months beginning on or after
the date of enactment while the premium re-
duction is being implemented, provided the
amount of the resulting premiom overpay-
ment is credited against the individual's pre-
mium (35 percent of the premium) for future
months or the overpayment is otherwise re-
paid to the employee as soon as practical.

SENATE AMENDMENT

The Senate amendment is the same as the
House bill with certain medifications. The
amount of the COBRA the premium reduc-
tion (or subsidy) is 50 percent of the required
premium under the Senate amcndment
(rather than 65 percent as provided under the
House bill).

In addition, a group health plan I8 per-
mitted to provide a special enrollment right
to assistance-eligible individuals to allow
them to change coverage options under the
plan in conjunction with electing COBRA
continuation coverage. Under this special en-
rollment right, the assistance eligible indi-
vidual must only be offered the cption to
change to any coverage option offercd to em-
ploved workers that provides the same or
lower health insurance premiums than the
individual’s group health plan coverase as of
the date of the covered employe: quali-
fyving event. If the individual elects a dif-
ferent coverage option under this special en-
rollment right in conjunction with clecting
COBRA continuation coverage, this is the
coverage that must be provided for purposes
of satisfying the COBRA continuation cov-
erage requirement. However the coverage
plan option into which the individual must
be given the opportunity to enroll under this
special enrollment right does not include the
following: a coverage option providing only
dental, vision, counseling, or referral serv-
ices (or a combination of the foregoing); a
health flexible spending account or health
reimbursement arrangement; or coverage for
treatment that is furnished in an on-site
medical facility maintained by the employer
and that consists primarily of first-aid serv-
ices, prevention and wellness care, or similar
care (or a combination of such care).

Effective date—The provision is cifective
for months of coverage beginning after the
date of enactment. In addition, the Senate
amendment specifically provides rules for re-
imbursement of an assistance eligible indi-
wvidual if such individual pays 100 percent of
the premium required for COBRA continu-
ation coverage for any month during the 60-
day period beginning on the first day of the
first month after the date of enactmoent. The
person who receives the premium overpay-
ment is permitted to provide a credit to the
assistance eligible individual for the amount
overpaid against one or more subseguent pre-

miums (subject to the 50 percent payment
rule) for COBRA continuation coverage, but
only if it is reasonable to believe that the

credit for the excess will be used by the as-
sistance eligible individual within 130 days of
the individual's overpayment. Otherwise, the
person must make a reimbursement payment
to the individual for the amount of the pre-
mium overpayment within 60 days ol receiv-
ing the overpayment. Further, if as of any
day during the 180-day period it is no longer
reasonable to believe that the credit will be
used during that period by the assistance eli-
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gible individual (e.g., the individual ceases

to be eligible for COBRA continuation cov-

erage), payment equal to the remainder of

the credit outstanding must be made to the

individual within 60 days of such day.
CONFERENCE AGREEMENT

In general

The conference agreement generally fol-
lows the House bill. Thus, as under the House
bill, the rate of the premium subsidy is 65
percent of the premium for a period of cov-
erage. However, the period of the premium
subsidy is limited to a maximum of 9 months
of coverage (instead of a maximum of 12
months), As under the House bill and Senate
amendment, the premium subsidy is only
provided with respect to involuntary termi-
nations that occur on or after September 1,
2008, and before January 1, 2010.

The conference agreement includes the
provision in the Senate amendment that per-
mits a group health plan to provide a special
enrollment right to assistance eligible indi-
viduals to allow them to change coverage op-
tions under the plan in conjunction with
electing COBRA continuation coverage 242
This provision only allows a group health
plan to offer additional coverage options to
assistance eligible individuals and does not
change the basic requirement under Federal
COBRA continuation coverage requirements
that a group health plan must allow an as-
sistance eligible individual to choose to con-
tinue with the coverage in which the indi-
vidual is enrolled as of the qualifying
event.2? However, once the election of the
other coverage is made, it becomes COBRA
continuation coverage under the applicable
COBRA continuation provizions. Thus, for
example, under the Federal COBRA continu-
ation coverage provisions, if a covered em-
ployee chooses different coverage pursuant
to being provided this option, the different
coverage elected must generally be per-
mitted to be continued for the applicable re-
quired period (generally 18 months or 36
months, absent an event that permits cov-
erage to bhe terminated under the Federal
COBRA continuation provisions) even
though the premium subsidy is only for nine
months,

The conference agreement adds an income
threshold as an additional condition on an
individual's entitlement to the premium sub-
sidy during any taxable year. The income
threshold applies based on the modified ad-
justed gross income for an individual income
tax return for the taxable year in which the
subsidy is received (i.e., either 2009 or 2010)
with respect to which the assistance eligible
individual is the taxpayer, the taxpayer's
spouse or a dependent of the taxpayer (with-
in the meaning of section 152 of the Code, de-
termined without regard to sections 152(b)(1),
(b3(2) and (A)1NB)). Modified adjusted gross
income for this purpose means adjusted gross
income as defined in section 62 of the Code
increased by any amount excluded from
gross income under section 911, 931, or 933 of
the Code. Under this income threshold, if the
preminm subsidy is provided with respect to
any COBRA continuation coverage which
covers the taxpayer, the taxpayer’'s spouse,
or any dependent of the taxpayer during a
taxable yvear and the taxpayer’s modified ad-
justed gross income exceeds 35145000 (or
$290,000 for joint filers), then the amount of
the premium subsidy for all months during
the taxable year must be repaid. The mecha-
nism for repayment is an increase in the tax-
payer's income tax liability for the year

22 An employer can make this option available to

coverad employees under current law,

243 A1] references to ‘‘Federal COBRA continuation
coverage'' mean the COBRA continuation coverage
provisions of the Code, ERISA, and PHSA.
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equal to such amount. For taxpayers with
adjusted gross income between §$125,000 and
$145,000 (or $250,000 and $280,000 for joint fil-
ers), the amount of the premium subsidy for
the taxable year that must be repaid is re-
duced proportionately.

Under this income threshold, for example,
an assistance ellgible individual who is eligi-
ble for Federal COBRA continuation cov-
erage based on the involuntary termination
of a covered employee in August 2009 but
who is not entitled to the premium subsidy
for the periods of coverage during 2009 due to
having income above the threshold, may nev-
ertheless be entitled to the premium subsidy
for any periods of coverage in the remaining
period (e.g. 5 months of coverage) during 2010
to which the subsidy applies if the modified
adjusted gross income for 2010 of the relevant
taxpayer is not above the income threshold.

The conference report allows an individual
to make a permanent election (at such time
and in such form as the Secretary of Treas-
ury may prescribe) to waive the right to the
premium subsidy for all periods of coverage.
For the election to take effect, the indi-
vidual must notify the entity (to which pre-
miums are reimbursed under section 6432(a)
of the Code) of the election. This walver pro-
vision allows an assistance eligible indi-
vidual who is certain that the modified ad-
justed gross income limit prevents the indi-
vidual from heing entitled to any premium
subsidy for any coverage period to decline
the subsidy for all coverage periods and
avold being subject to the recapture tax.
However, this waiver applies to all periods of
coverage (regardless of the tax year of the
coverage) for which the individual might be
sntitled to the subsidy. The premium sub-
sidy for any period of coverage cannot later
be claimed as a tax credit or otherwise be re-
covered, even if the individual later deter-
mines that the income threshold was not ex-
ceeded for a relevant tax year. This waiver is
made separately by each quallfisd bene-
ficiary (who could be an assistance eligible
individual) with respect to a covered em-
ployee,

Technical chances

The conference agreement makes a number
of technieal changes to the COBRA premium
subsidy provisions in the House bill. The
conference agreement clarifies that a ref-
erence to a period of coverage in the provi-
sion is a reference to the monthly or shorter
period of coverage with respect to which pre-
miums are charged with respect to such cov-
erage. For example, the provision is effective
for a period of coverage beginning after the
date of enactment. In the case of a plan that
provides and charges for COBRA continu-
ation coverage on a calendar month basis,
the provision is effective for the first cal-
endar month following date of enactment.

The conference agreement specifically pro-
vides that if a person other than the individ-
ual's employer pays on the individual's be-
half then the individual is treated as paying
a5 percent of the premium, as required to be
entitled to the premium subsidy. Thus, the
conference agresment makes clear that, for
this purpose, payment by an assistance eligi-
ble individual includes payment by another
individual paying on behalf of the individual,
such as a parent or guardian, or an entity
paying on behalf of the individual, such as a
State agency or charity.

The conference agreement elarifies that,
for the special 60 day election period for a
qualified beneficiary who is eligible for a re-
duced premium and who has not elected
COBRA continuation coverage as of the date
of enactment provided in the House bill, the
election period begins on the date of enact-
ment and ends 60 days after the notice is pro-
vided to the qualified beneficiary of the spe-
gial election period. In addition, the con-
ference agreement clarifies that coverage
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elected under this special election rizht be-
gins with the first period of coverage begin-
ning on or after the date of enactment. The
conference agreement also extends this spe-
cial COBRA election opportunity to a quali-
fied beneficiary who elected COBRA cov-
erage but who is no longer enrolled on the
date of enactment, for example, because the
beneficiary was unable to continue paying
the premium.

The confersnce agreement clavifics that a
violation of the new notice requirements is
also a violation of the notice requirements of
the underlying COBHRA provision. As under
the House bill, a notice must be provided to
all individuals who terminated employment
during the applicable time period, and not
just to individuals who were involuntarily
terminated.

As under the House bill, coverage under a
flexible spending account (“FSA'") is not eli-
gible for the subsidy. The conference agree-
ment clarifies that a FSA is defined as a
health flexible spending account offered
under a cafeteria plan within the meaning of
section 125 of the Code, 2™

As under the House hill, there is o provi-
sion for expedited review, by the Sccretary
of Labor or Health and Human Services (in
consultation with the Secretary of the
Treasury), of denials of the premium sub-
sidy. Under the conference agreement, such
reviews must be completed within 15 busi-
ness days (rather than 10 business days as
provided in the House bill) after receipt of
the individual’s application for revicw. The
conference agreement s intended to give the
Secretaries the flexibility necessary to make
determinations within 16 business days based
upon evidence they believe, in their discre-
tion, to be appropriate. Additionally, the
conference agreement intends that, if an in-
dividual is denied treatment as an assistance
eligible individual and also submits a claim
for benefits to the plan that would be denied
by reason of not being eligible for FPederal
COBRA continuation coverage (or failure to
pay full premiums), the individual would be
eligible to proceed with expedited review ir-
respective of any eclaims for benefits that
may be pending or subject to review under
the provisions of ERISA 503. Under Lthe con-
ference agreement, either Secretary’s deter-
mination upon review is de novo and is the
final determination of such Secretary.

The conference agreement clarifics the re-
imbursement mechanism for the premium
subsidy in several respects. First, it clarifies
that the person to whom the reimburzement
is payable is either (1) the multiciployer
group health plan, (2) the employer main-
taining the group health plan subject to Fed-
eral COBRA continuation coverage require-
mentas, and (3) the insurer providing coverage
under an insured plan. Thus, this is the per-
gon who 1is eligible to offset its payroll taxes
for purposes of reimbursement. It ulso clari-
fies that the credit for the reimburscinent is
treated as a payment of payroll taxes. Thus,
it clarifies that any reimbursement for an
amount in excess of the payroll taxes owed is
treated in the same manner as a toax refund.
Similarly, it clarifies that overstatement of
reimbursement iz a payroll tax violation.
For example, IRS can assert appropriate pen-
alties for failing to truthfully account for
the reimbursement. However, it iz not in-
tended that any portion of the reimburse-
ment is taken into account when deter-
mining the amount of any penalty Lo be im-

s

25 Other FSA coverage does mot terminute eligl-
bility for coverage. Coverage under anolhier group
Health Relmbursement Account (“HRA') will not
terminate an individual's eligibility for the subsidy
as long as the HRA s properly classificd a5 an F8A
onder relevant IRS guidance. See Notice 2002-45,
2002-2 CB 93,
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posed against any person, required to collect,

truthfully account for, and pay over any tax

under section 6672 of the Code.

It is intended that reimbursement not be
mirrored in the U.S. possessions that have
mirror income tax codes (the Commonwealth
of the Northern Mariana Islands, Guam, and
the Virgin Islands). Rather, the intent of
Congress i8 that reimbursement will have di-
rect application to persons in those posses-
sions. Moreover, it i1s intended that income
tax withholding payable to the government
of any possession (American Samoa, the
Commonwealth of the Northern Mariana Is-
lands, the Commonwealth of Puerto Rico,
Guam, or the Virgin Islands) (in contrast
with FICA withholding payable to the U.S.
Treasury) will not be reduced as a result of
the application of this provision. A person
liable for both FICA withholding payable to
the U.S. Treasury and income tax with-
holding payable to a possession government
will be credited or refunded any excess of (1)
the amount of FICA taxes troated as pald
under the reimbursement rule of the provi-
sion over (2) the amount of the person's li-
ability for those FICA taxes.

Efjective date
The provision is effective for periods of

coverage beginning after the date of enact-

ment. In addition, specific rules are provided
in the case of an assistance eligible indi-
vidual who pays 100 percent of the premium
required for COBRA continuation coverage
for any coverage period during the 60-day pe-
riod beginning on the first day of the first
coverage period after the date of enactment.

Such rules follow the Senate amendment.

B. EXTENSION OF MINIMUM COBRA CONTINU-
ATION COVERAGE (SEC. 3002(B) OF THE HOUSE
BILL)

PRESENT LAW

A covered employee’s termination of em-
ployment (other than for gross misconduct),
whether wvoluntary or involuntary, is a
COBRA qualifying 2 A covered employee's
reduction in hours of employment, whether
voluntary or involuntary, is also a COBRA
gqualifying event if the reduction results in a
loss of employer sponsored group health plan
coverage.26

The minimum length of coverage continu-
ation that must be offered to a qualified ben-
eficiary depends upon a number of factors,
including the specific qualifving event that
gives rise to a qualified beneficiary’s right to
elect coverage continuation. In the cage of a
gualifying event that is the termination, or
reduction of hours, of a covered employee’s
employment, the minimum period of cov-
erage that must be offered to each qualified
beneficiary generally must extend until 18
months after the date of the qualifying
event.247 Under certain circumstances, how-
ever, the coverage continuation period can
be extended up to a maximum total of 36
months. For example, if a second gualifying
event oceurs within the initial 18 month con-
tinuation period the initial period will be ex-
tended up to an additional 18 months (for a
total of 36 months) for qualified beneficlaries
other than the covered employee. Similarly,
if a qualified beneficiary is determined to be
disabled for purposes of Social Security dur-
ing the first 60 days of the initial 18 month
continuation coverage period, the initial 18
month period may be extended up to an addi-
tional 11 months (for a total of 29 months)

245 Qae, 4080B(0(3)(BY; Treas. Reg. 54.4080B-4.

24 See, 4980(NH(3)}B).

247 See, 4000B(( D23 B)(1)(D). If coverage under a plan
is loat on account of a qualifying event but the loss
of coverage actually occurs at a later date, the min-
imum coverage period may be extended by the plan
so that It 1s measured from the date when coverage
iz actually lost.
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for the disabled beneficiary and all of his or
her covered family members. If a second
qualifying event then occurs during the addi-
tional 11 month coverage period, the con-
tinuation period may be extended for an-
other seven months, for a total of 36 months
of continuation coverage.

HOUSE BILL

The provision amends section 4980B((2)(B)
to provide extended COBRA coverage periods
for covered employees who qualify for
COBRA continuation coverage due to termi-
nation of employment or reduction in hours
and who (a) are age 55 or older, or (b) have 10
or more years of service with the employer,
at the time of the qualifying event. Such in-
dividuals would be permitted to continue
their COBRA coverage until the earlier of
enrollment for Medicare benefits under title
XVIII of the Social Security Act, becomes
covered under another group health plan.
(described in section 4980B(f}2)(BMiv)), or
termination of all health plans sponsored by
the employer offering the COBRA coverage.
The extended coverage period would apply to
all qualified heneficiaries of the covered em-
ployee.

(3) The provision makes parallel changes to
ERISA and PHSA.

Effective date.—The provision is effective
for periods of coverage which would (without
regard to any amendments made by the pro-
vision) end on or after the date of enact-
ment.

SENATE AMENDMENT

No provision.

CONFERENCE AGREEMENT

The conference agreement does not include
the House bill provision.

MoDIFY THE HEALTH COVERAGE TAX CREDIT
(SECS, 1899 To 1899L OF THE CONFERENCE
AGREEMENT AND SECS. 35, 49808, Tal27, AND
9801 oF THE CODE)

PRESENT LAW
In general

Under the Trade Act of 200224 in the case
of taxpayers who are eligible individuals, a
refundable tax credit iz provided for & per-
cent of the taxpayer’s premiums for qualified
health insurance of the taxpayer and quali-
fying family members for each eligible cov-
erage month beginning in the taxable year.
The credit is commonly referred to as the
health coverage tax credit (““HCTC). The
credit is available only with respect to
amounts paid by the taxpayer. The credit is
available on an advance basis.?®

Qualifying family members are the tax-
payer's spouse and any dependent of the tax-
payer with respect to whom the taxpayer is
entitled to claim a dependency exemption.
Any individual who has other specified cov-
erage 18 not a qualifying family member.

Persong eligible for the credil

Eligibility for the credit is determined on
a monthly basis. In general, an eligible cov-
erage month is any month if, as of the first
day of the month, the taxpayer (1) is an eli-
gible individual, (2) is covered by qualified
health insurance, (3) does not have other
specified coverage, and (4) is not imprisoned
under Federal, State, or local authority.?s®
In the case of a joint return, the eligibility

248 Pub. L. No. 107-210 (2002).

28 An individual is eligible for the advance pay-
ment of the credit once a qualified health insurance
costs credit eligibility certificate 1s in effect. Sec.
7527. Unless otherwise indicated, all “section™ rel-
erences are to the Internal Revenue Code of 1986, as
amended.

250 An gligible month must begin after November 4,
2002. This date is 90 days after the date of enactment
of the Trade Act of 2002, which was August 6, 2002.
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requirements are met if at least one spouse
satisfies the requirements.

An eligible individual is an individual who
is (1) an eligible TAA recipient, (2) an eligi-
ble alternative Trade Adjustment Assistance
(“TAA'") recipient, or (3) an eligible Pension
Benefit Guaranty Corporation (“PBGC')
pension recipient.

An individual is an eligible TAA recipient
during any month the individual (1) is re-
ceiving for any day of such month a trade re-
adjustment allowance ! or who would be eli-
gible to receive such an allowance but for
the requirement that the individual exhaust
unemployment benefits before being eligible
to receive an allowance and (2) with respect
to such allowance, is covered under a certifi-
cation issued under subchapter 4 or D of
chapter 2 of title II of the Trade Act of 1974,
An individual is treated as an eligible TAA
recipient during the first month that such
individual would otherwise cease to be an el-
igible TAA recipient.

An individual is an eligible alternative
TAA recipient during any month if the indi-
vidual (1) is a worker described in section
246(a)(3)B) of the Trade Act of 1974 who is
participating in the program established
under section 246(a)(1) of such Act, and (2) is
receiving a benefit for such rmonth under sec-
tion 246(a)2) of such Act. An individual is
treated as an eligible alternative TAA recipi-
ent during the first month that such indi-
vidual would otherwise cease to be an eligi-
ble TAA recipient.

An individual is a PBGC pension recipient
for any month if he or she (1) is age 55 or
over as of the first day of the month, and (2)
is receiving a benefit any portion of which is
paid by the PBGC. The IRS has interpreted
the definition of PBGC pension recipient to
also include certain alternative recipients
and recipients who have received certain
lump-sum payments on or after August 6,
2002, A person is not an eligible individual if
he or she may be claimed as a dependent on
another person’s tax return.

An otherwise eligible taxpayer is not eligi-
ble for the credit for a month if. as of the
first day of the month, the individual has
other specified coverage. Other specified cov-
erage is (1) coverage under any insurance
which constitutes medical care (except for
insurance substantially all of the coverage of
which is for excepted benefits)?52 maintained
by an employer (or former employer) If at
least 50 percent of the cost of the coverage is
paid by an employer?s (or former employer)

= The eligibility rules and condltions for such an
allowance are specified in chapter 2 of title II of the
Trade Act of 1974, Among other requirements, pay-
ment of a trade readjustment allowance is condi-
tioned upon the individual enrelling in certain
training programs or receiving a walver of training
requirements,

=2 Bxeepted benefits are: (1) coverage only lor acci-
dent or disability income or any combination there-
af; 12) coverage issued as a supplement to liablllty
insurance: (3) liability insurance, including general
Hability insurance and automobile liability Insar-
ance; (1) worker's compensation or similar insur-
ance; (5) automobile medical payment insurance; (6)
credit-only insurance; (T) coverage for on-zite med-
fcal clinies; (8) other insurance coverage simllar to
the coverages In (1-(7) specified in regulations
under which benefits for medical care are sccondary
or ineidental to other insurance benefits: (9) limited
seope dental or vision benefits; (10) benefits for long-
term care, nursing home care, home health care,
community-based care, or any comblnation theveof,
and (113 other benefits similar to those in (9) and (10)
as specified in regulations; (12) coverage only for a
specified disease or illness; (13) hospital indemnity
or other fixed indemnity insurance: and (14) Medi-
care supplemental insurance.

=% An amount 1s considered paid by the employer
if it 18 excludable from income. Thus, for example,
amounts paid for health coverage on a salary redue-
tion basis under an employer plan are considered
pald by the employer. A rule aggregating plans of
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of the individual or his or her spouse or (2)
coverage under certain governmental health
programs. Specifically, an individual is not
eligible for the credit if, as of the first day of
the month, the individual is (1) entitled to
benefits under Medicare Part A, enrolled in
Medicare Part B, or enrolled in Medicaid or
SCHIP, (2) enrolled in a health benefits plan
under the Federal Employees Health Benefit
Plan, or (3) entitled to receive benefits under
chapter 55 of title 10 of the United States
Code (relating to military personnel). An in-
dividual is not considered to be enrolled in
Medicaid solely by reason of receiving immu-
nizations.

A special rule applies with respect to alter-
native TAA recipients. For eligible alter-
native TAA recipients, an individual has
other specified coverage if the individual is
(1) eligible for coverage under any qualified
health insurance (other than coverage under
a COBRA continuation provision, State-
based continuation coverage, or coverage
through certain State arrangements) under
which at least 50 percent of the cost of cov-
erage is paid or incurred by an employer of
the taxpayer or the taxpayer's spouse or (2)
covered under any such qualified health in-
surance under which any portion of the cost
of coverage is paid or incurred by an em-
ployer of the taxpayer or the taxpayer's
spouse,

Qualified heallh insurance

Qualified health insurance eligible for the
credit is: (1) COBRA continuation2# cov-
erage; (2) State-based continuation coverage
provided by the State under a State law that
requires such coverage: (3) coverage offered
through a gqualified State high risk pool; (4)
coverage under a health insurance program
offered to State employees or a comparable
program; (5) coverage through an arrange-
ment entered into by a State and a group
health plan, an issuer of health insurance
coverage, an administrator, or an employer;
(6) coverage offered through a State arrange-
ment with a private sector health care cov-
erage purchasing pool; (7) coverage under a
State-operated health plan that does not re-
celve any Federal financial participation; (8)
coverage under a group health plan that is
available through the employment of the eli-
gible individual’s spouse; and (9) coverage
under individual health insurance if the eli-
gible individual was covered under individual
health insurance during the entire 30-day pe-
riod that ends on the date the individual be-
came separated from the employment which
qualified the individual for the TAA allow-
ance, the benefit for an eligible alternative
TAA recipient, or a pension benefit from the
PBGC, whichever applies.2s®

Qualified health insurance does not include
any State-based coverage (i.e., coverage de-
scribed in (2)-(7) in the preceding paragraph),
unless the State has elected to have such
coverage treated as qualified health insur-
ance and such coverage meets certain re-
quirements.?* BSuch State coverage must
provide that each gualifying individual is
guaranteed enrollment if the individual pays
the premium for enrollment or provides a
qualified health insurance costs eligibility
certificate and pays the remainder of the

the same employer applies in determining whether
the employer pays at least 50 percent of the cost of
coverage.

21 COBRA continuation
9B32(d)(1).

25 For this purpose, “individual health insurance*
means any insurance which constitutes medical care
offered to individuals other than in connection with
a group health plan. Such term does not include
Federal- or State-based health insurance coverage.

25 For guidance on how a State elects a health
program to be gualified health insurance for pur-
poses of the credit, see Rev. Proec. 2004-12, 2004-1 C.B.
hag.

is defined in section
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premium. In addition, the State-based cov-
erage cannot impose any pre-existing condi-
tion limitation with respect to qualifying in-
dividuals. State-based coverage cannot re-
quire a gualifying individual to pay a pre-
mium or contribution that is greater than
the premium or contribution for a similarly
situated individual who is not a qualified in-
dividual. Finally, benefits under the State-
based coverage must be the same as (or sub-
stantially similar to) benefits provided to
similarly situated individuals who are not
qualifying individuals.

A qualifying individual is an eligible indi-
vidual who seeks to enroll in the State-based
coverage and who has aggregate periods of
creditable coverage®” of three months or
longer, does not have other specified cov-
erage, and who is not imprisoned. In general
terms, creditable coverage includes health
care coverage without a gap of more than 63
days. Therefore, if an individual's qualifying
coverage were terminated more than 63 days
before the individual enrolled in the State-
based coverage, the individual would not be
a qualifying individual and would not be en-
titled to the State-based protections. A
qualifying individual also includes qualified
family members of such an eligible indi-
vidual,

Qualified health insurance does not include
coverage under a flexible spending or similar
arrangement or any insurance if substan-
tially all of the coverage is for excepted ben-
efits.

Other rules

Amounts taken into account in deter-
mining the credit may not be taken into ac-
count in determining the amount allowable
under the itemized deduction for medical ex-
penses or the deduction for health insurance
expenses of self-employed individuoals,
Amounts distributed from a medical savings
account or health savings accounts are not
eligible for the credit. The amount of the
credit available through filing a tax return is
reduced by any credit received on an advance
basis. Married taxpayers filing separate re-
turns are eligible for the credit; however, if
both spouses are eligible individuals and the
spouses flle separate returns, then the spouse
of the taxpayer is not a qualifying family
member.

The Secretary of the Treasury is author-
ized to prescribe such regulations and other
guidance as may be necessary or appropriate
to carry out the credit provision.

COBRA

The Consolidated Omnibus Reconciliation
Act of 1985 (*'COBRA™) requires that a group
health plan must offer continuation coverage
to gualified beneficiaries in the case of a
qualifying event. An excise tax under the
Code applies on the failure of a group health
plan to meet the requirement.2®d8 Qualifying
events include the death of the covered em-
ployee, termination of the covered employ-
eae's employment, divorce or legal separation
of the covered employee, and certain bank-
ruptcy proceedings of the employer. In the
case of termination from employment, the
coverage must be extended for a period of
not less than 18 months. In certain other
cases, coverage must be extended for a period
of not less than 36 months, Under such period
of continuation coverage, the plan may re-
guire payment of a premium by the bene-
ficiary of up to 102 percent of the applicable
premium for the period,

HOUSE BILL

No provision.

iz determined under the
and Accountability

257 Creditable coverage
Health Insurance Portability
Act, Sec, DBD1(c)

254 Bec. 4980B.
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SENATE AMENDMENT

No provision, 29

CONFERENCE AGREEMENT

Increase in credil percentage amount

The provision increases the amount of the
HCTC to 80 percent of the taxpaycr's pre-
miums for gqualified health insurance of the
taxpayer and qualifying family members.

Effective date—The provision is effective
for coverage months beginning on or after
the first day of the first month beginning 60
days after date of enactment. The increased
credit rate does not apply to months begin-
ning after December 31, 2010.

Payment for monthly premiums paid prior to
commencement of advance payment of credit

The provision provides that the Secretary
of Treasury shall make one or more retro-
active payments on behalf of certified indi-
viduals equal to 80 percent of the premiums
for coverage of the taxpayer and gualifying
family members for qualified health insur-
ance for eligible coverage months occurring
prior to the first month for which an ad-
vance payment is made on behalfl ol such in-
dividual. The amount of the payment must
be reduced by the amount of any payment
made to the taxpayer under a national emer-
gency grant pursuant to section 173(f) of the
Workforce Investment Act of 1998 lor a tax-
able wyear including such eligible coverage
maonths.

Effective date.~The provision is effective
for eligible coverage months beginning after
December 31, 2008, The Secretary of the
Treasury, however, is not required to make
any payments under the provision until after
the date that is six months after the date of
enactment. The provision does not apply to
months beginning after December 31, 2010.
TAA recipients not enrolled in training pro-

grams eligible for credit

The provision modifies the definition of an
aligible TAA recipient to eliminate the re-
quirement that an individual be enrolled in
training in the case of an individunl receiv-
ing unemployment compensation. In addi-
tion, the provision clarifies that the defini-
tion of an eligible TAA recipient includes an
individual who would be eligible to receive a
trade readjustment allowance except that
the individual is in a break in training that
exceeds the period specified in section 233(e)
of the Trade Act of 1974, but is within the pe-
riod for receiving the allowance.

Effective date—The provision iz elfective
for months beginning after the date of enact-
ment in taxable years ending after such date.
The provision does not apply to months be-
ginning after December 31, 2010.

TAA pre-certification period rule for purposes of
determining whether there is a 63-day lapse
in creditable coverage

Under the provigion, in determining if
there has been a 63-day lapse in coverage
(which determines, in part, if the State-
based consumer protections apply). in the
case of a TAA-eligible individual, the period
beginning on the date the individual has a
TAA-related loss of coverage and ending on
the date which is seven days after the date of
issuance by the Secretary (or by any person
or entity designated by the Secretary) of a
gqualified health insurance costs credit eligi-
bility certificate {under section 7527) for such
individual is not talken into account.

Effective date.—The provision is cffective
for plan years beginning after the date of en-
actment. The provision does not apply to
plan years beginning after December 31, 2010.

24 The Senate amendment did not amend the
HCTE, but section 1701 of the Senate wmendment
provided for a temporary extension of the Trade Ad-
justment Assistance Program (generally until De-
cember 3. 2010), Certain beneflelaries of this pro-
gram are eligible for the HCTC.
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Continued qualification of family members after
certain events

The provision provides continued eligi-
bility for the credit for family members after
certain events. The rule applies in the case
of (1) the eligible individual becoming enti-
tled to Medicare, (2) divorce and (3) death.

In the case of a month which would be an
eligible coverage month with respect to an
eligible individual except that the individual
is entitled to benefits under Medicare Part A
or enrolled in Medicare Part B, the month is
treated as an eligible coverage month with
respect to the individual solely for purposes
of determining the amount of the credit with
respect to gqualifying family members (i.e.,
the credit is allowed for expenses paid for
qualifying family members after the eligible
individual is eligible for Medicare). Such
treatment applies only with respect to the
first 24 months after the eligible individual
is first entitled to benefits under Medicare
Part A or enrolled in Medicare Part B.

In the case of the finalization of a divorce
between an eligible individual and the indi-
vidual's spouse, the spouse is treated as an
eligible individual for a period of 24 months
beginning with the date of the finalization of
the divorce. Under such rule, the only family
members that may be taken into account
with respect to the spouse as qualifying fam-
ily members are those individuals who were
qualifying family members immediately be-
fore such divorce finalization.

In the case of the death of an eligible indi-
vidual, the spouse of such individual (deter-
mined at the time of death) is treated as an
eligible individual for a period of 24 months
beginning with the date of death. Under such
rule, the only qualifying family members
that may be taken into account with respect
to the spouse are those individuals who were
gqualifying family members immediately be-
fore such death. In addition, any individual
who was a qualifying family member of the
decedent immediately before such death?260
treated as an eligible individual for a period
of 24 months beginning with the date of
death, except that in determining the
amount of the HCTC only such qualifying
family member may be taken into account.

Effective date—The provision is effective
for months beginning after December 31,
2009. The provision does not apply to months
that begin after December 31, 2010.

Alignment of COBRA coverage

The maximum required COBRA continu-
ation coverage period is modified by the pro-
vision with respect to certain individuals
whose qualifying event is a termination of
employment or a reduction in hours. First,
in the case of such a qualifying event with
respect to a covered employee who has a
nonforfeitable right to a benefit any portion
of which is paid by the PBGC, the maximum
coverage period must end not earlier than
the date of death of the covered employee (or
in the case of the surviving spouse or depend-
ent children of the coversd employes, not
earlier than 24 months after the date of
death of the covered employee). Second, in
the case of such a qualifying event where the
covered employee is a TAA eligible indi-
vidual as of the date that the maximum cov-
erage period would otherwise terminate, the
maximum coverage period must extend dur-
ing the period that the individual is a TAA
eligible individual,

Effective date.—The provision is effective
for periods of coverage that would, without
regard to the provision, end on or after the
date of enactment, provided that the provi-
sion does not extend any periods of coverage
beyond December 31, 2010.

0 In the case of o dependent, the rule applies to
the taxpayer to whom the personal exemption de-
duction under section 151 is allowable.
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Addition of coverage through voluniary employ-
ees” beneficiary associations

The provision expands the definition of
gualified health insurance by including cov-
erage under an employee benefit plan funded
by a voluntary employees’ beneficiary asso-
ciation (“VEBA", as defined in section
501(cH9)) established pursuant to an order of
a bankruptcy court, or by agreement with an
authorized representative, as provided in sec-
tion 1114 of title 11, United States Code.

Effective date.—The provision is effective
on the date of enactment. The provision does
not apply with respect to certificates of eli-
gibility issued after December 31, 2010.

Notice requirements

The provision requires that the qualified
health insurance costs credit eligibility cer-
tificate provided in connection with the ad-
vance payment of the HCTC must include (1)
the nmame, address, and telephone number of
the State office or offices responsible for pro-
viding the individual with assistance with
enrollment in qualified health insurance, (2)
a list of coverage options that are treated as
qualified health insurance by the State in
which the individual resides, (3) in the case
of a TAA-eligible individual, a statement in-
forming the individual that the individual
has 63 days from the date that is seven days
after the issuance of such certificate to en-
roll in such insurance without a lapse in
creditable coverage, and (4) such other infor-
mation as the Secretary may provide.

Effective date.~The provision is effective
for certificates issued after the date that is
six months after the date of enactment. The
provision does not apply to months begin-
ning after December 31, 2010.

Survey and report on enhanced health coverage
tar credil program

Survey

The provision requires that the Secretary
of the Treasury must conduct a biennial sur-
vey of eligible individuals containing the fol-
lowing information:

1. In the case of eligible individuals receiv-
ing the HCTC (including those participating
in the advance payment program (the "HCTC
program®™)) (A) demographic information of
such individuals, including income and edu-
cation levels, (B). satisfaction of such indi-
viduals with the enrollment process in the
HCTC program, (C) satisfaction of such indi-
viduals with available health coverage op-
tions under the credit, including level of pre-
miums, benefits, deductibles, cost-sharing
requirements, and the adequacy of provider
networks, and (D) any other information
that the Secretary determines is appro-
priate,

2. In the case of eligible individuals not re-
ceiving the HOTC (A) demographic informa-
tion on each individual, including income
and education levels, (B) whether the indi-
vidual was aware of the HCTC or the HCTC
program, (C) the reasons the individual has
not enrolled in the HCTC program, including
whether such reasons include the burden of
process of enrollment and the affordability
of coverage, (D) whether the individual has
health insurance coverage, and, if so, the
source of such coverage, and (E) any other
information that the Secretary determines is
appropriate,

Not later than December 31 of each year in
which a survey described above is conducted
(beginning in 2010), the Secretary of Treas-
ury must report to the Committee on IMi-
nance and the Committee on Health, Edu-
cation, Labor, and Pensions of the Senate
and the Committee on Ways and Means and
the Committee on Education and Labor of
the House of Representatives the findings of
the most recent survey.

Report

Not later than October 1 of each year (he-
ginning in 2010), the Becretary of Treasury
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must report to the Committee on I'inance
and the Committee on Health, Education,
Labor, and Pensions of the Senate and the
Committee on Ways and Means and the Com-
mittee on BEducation and Labor of the House
of Representatives the following information
with respect to the most recent taxable year
ending before such date:

1. In each State and nationally (A) the
total number of eligible individuals and the
number of eligible individuals receiving the
HOTC, (B) the total number of such eligible
individuals who receive an advance payment
of the HOTC through the HCTC program, (C)
the average length of the time period of par-
ticipation of eligible individuals in the HCTC
program, and (D) the total number of partici-
pating eligible individuals in the HCTC pro-
gram who are enrolled in each category of
qualified health insurance with respect to
cach category of eligible individuals,

2. In each State and nationality, an anal-
vais of (A) the range of monthly health in-
surance premiums, for self-only coverage and
for family coverage, for individuals receiving
the benefit of the HCTC and (B) the average
and median monthly health insurance pre-
miums, for self-only coverage and for family
coverage, for individuals receiving the HCTC
with respect to each category of qualified
health insurance.

3. In each State and nationally, an analysis
of the following information with respect to
the health insurance coverage of individuals
receiving the HCTC who are enrolled in
State-based coverage: (A) deductible
amounts, (B) other out-of-pocket cost-shar-
ing amounts, and (C) a description ol any an-
nual or lifetime limits on coverage or any
other significant limits on coverage scrvices
or benefits. The information must be re-
ported with respect to each category of cov-
grage.

4.% In each State and nationally, the gender
and average age of eligible individuals who
receive the HCTC in each category of quali-

fied health insurance with respect to each
category of eligible individuals.
5. The steps taken by the Secretary of the

Treasury to increase the participation rates
in the HCTC program among eligible individ-
uals, including outreach and enrollment ac-
tivities.

6. The cost of administering the HCTC pro-
gram by function, including the cost of sub-
contractors, and recommendations on ways
to reduce the administrative costs. including
recommended statutory changes.

7. After consultation with the Secrotary of
Labor, the number of States applying for and
receiving national emergency grants under
section 173(f) of the Workforce Investment
Act of 1998, the activities funded by such
grants on a State-by-State basis, and the
time necessary for application approval of
such grants.

Other non-revenie provisions

The provision also authorizes appropria-
tions for implementation of the revenue pro-
visions of the provision and provides grants
under the Workforce Investment Act of 1998
for purposes related to the HCTC.

GAO study

The provision requires the Comptroller
General of the United States to conduct a
study regarding the HCTC to be submitted to
Congress no later than March 31, 2010, The
study is to include an analysis of (1) the ad-
ministrative costs of the Federal govern-
ment with respect to the credit and the ad-
vance payment of the credit and of providers
of qualified health insurance with respect to
providing such insurance to eligible individ-
uals and their families, (2) the healtl status
and relative risk status of eligible individ-
uals and qualified family members covered
under such insurance, (3) participation in the
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credit and the advance payment of the credit
by eligible individuals and their qualifying
family members, including the reasons why
such individuals did or did not participate
and the effects of the provision on participa-
tion, and (4) the extent to which eligible in-
dividuals and their gualifying family mem-
bers obtained health insurance other than
qualifying insurance or went without insur-
ance coverage. The provision provides the
Comptroller General access to the records
within the possession or control of providers
of qualified health insurance if determined
relevant to the study. The Comptroller Gen-
eral may not disclose the identity of any
provider of qualified health insurance or eli-
gible individual in making information
avallable to the public.
EFFECTIVE DATE

The provision is generally effective upon
the date of enactment, excepted as otherwise
noted above.

TITLE IV—HEALTH INFORMATION
TECHNOLOGY

Subtitle C—Incentives for the Use of Health
Information Technology

1

Part I[I—Medicare Program 1
Incentives for Eligible Pro cs.
sionals. (House bill Sec. 4311: Sen-
ate bill Sec. 4201; Conference

agreement Sec.1201) ... 1

Incentives for Hospitals. (House bi]l
Sec. 4312, Senate bill Sec. 4202
Conference agresment Sec. 4202) .. 1
Treatment Of Payments And Sav-
ings; Implementation Funding.
(House bill Sec. 4813; Senate hill
Sec. 4203; Conference agreement
Sec. 4203) ..ccviveiiens R RS T S 1
Study on Application of HIT Pay-
ment Incentives For Providers
Not Receiving Other Incentive
Payments, (House bill See. 4314;
Senate bill Sec. 4205; Conference
agreement Sec. 4204) . 1
Study on avmhhﬂity or Opsn
Source Health Information Tech-
nology Systems. (Senate bill Sec.
4206) ....oviees eeimer e tm o e s 1
Part ITI—Medicaid Funding ....
Medicaid Provider HIT Adoptmn
and Operation Payments; Imple-
mentation Funding. (House hbill
Sec. 4321; Senate bill Sec. 4211;
Conference agreement Sec. 4211) .. 1
Medicaid Nursing Home Grant Pro-
gram. (House bill Sec. 4322) ......... 1
Subtitle E—Miscellaneous
Medicare Provisions
Moratoria on Certain DMedicare
Regulations, (House bill Sec. 4501;
Senate bill Sec. 4204; Conference
agreement Sec. 4301) . -~ 1
Long-term Care Hosplt.nﬂ 'I‘u.chmca.l
Corrections. (House bill Sec. 4502,
Conference agreement Sec. 4302) .. 1
Part II—Medicare Program
INCENTIVES FOR ELIGIBLE PROFESSIONALS.
(HoUSE BILL SEC. 4311; SENATE BILL SEC.
4201; CONFERENCE AGREEMENT SEC. 4101)

CURRENT LAW

There are several current legislative and
administrative initiatives to promote the
use of Health Information Technology (HIT)
and Electronic Health Records (EHR's) in
the Medicare program. The Medicare Maod-
ernization Act of 2003 (MMA: P.L. 108-173) es-
tablished a timetable for the Centers for
Medicare and Medicaid Services (CMS) to de-
velop e-prescribing standards. which provide
for the transmittal of such information as
eligibility and benefits (including formulary
drugs), information on the drug being pre-
scribed and other drugs listed in the pa-
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tient’s medication history (including drug-
drug interactions), and information on the
avallability of lower-cost, therapeutically
appropriate alternative drugs. CMS issued a
gset of foundation standards in 2005, then pi-
loted and tested additional standards in 2006,
several of which were part of a 2008 final
rule. The final Medicare e-prescribing stand-
ards, which become effective on April 1, 2008,
apply to all Part D sponsors, as well as to
prescribers and dispensers that electroni-
cally transmit prescriptions and prescrip-
tion-related information about Part D drugs
prescribed for Part D eligible individuals.
The MMA did not require Part D drug pre-
seribers and dispensers to e-prescribe. Under
its provisions, only those who choose to e-
prescribe must comply with the new stand-
ards. However, the Medicare Improvement
for Patients and Providers Act of 2008
(MIPPA; P.L. 110-275) included an e-pre-
seribing mandate and authorized incentive
bonus payments for e-prescribers bhetween
2008 and 2013, Beginning in 2012, payments
will be reduced for those who fail to e-pre-
scribe,

CMS is administering a number of addi-
tional programs to promote EHR adoption.
The MMA mandated a three-yvear pay-for-
performance demonstration in four states
(AR, CA, MA, UT) to encourage physicians to
adopt and use EHR to improve care for
chronically ill Medicare patients. Physicians
participating in the Medicare Care Manage-
ment Performance (MCMP) demonstration
receive bonus payments for reporting clin-
ical quality data and meeting clinical per-
formance standards for treating patients
with certaln chronic conditions. They are el-
igible for an additional incentive payment
for using a certified EHR and reporting the
clinical performance data electronically.

CMS has developed a second demonstration
to promote EHR adoption using its Medicare
waiver authority. The five-year Medicare
EHR demonstration is intended to build on
the foundation created by the MCMP pro-
gram. It will provide finanecial incentives to
as many as 1,200 small- to medium-sized phy-
sician practices in 12 communities across the
country for using certified EHRs to improve
quality, as measured by their performance
on specific clinical quality measures. Addi-
tional bonus payments will be made based on
the number of EHR functionalities a physi-
cian group has incorporated into its practice.

The Tax Relief and Health Care Act of 2006
(P.L. 109-432) established a voluntary phvsi-
cian quality reporting system, including an
incentive payment for Medicare providers
who report data on guality measures. The
Medicare Physiecian Quality Reporting Ini-
tiative (PQRI) was expanded by the Medi-
care, Medicaid, and SCHIP Extension Act of
2007 (P.L. 110-173) and by MIPPA, which au-
thorized the program indefinitely and in-
creased the incentive that eligible phwsi-
cians can receive for satisfactorily reporting
quality measures. In 2009, eligible physicians
may earn a bonus payment eguivalent to
2.0% of their total allowed charges for cov-
ered Medicare physician fee schedule serv-
ices. The PQRI quality measures include a
structural measure that conveys whether a
physician has and uses an EHR.

HOUSE BILL

The House bill would add an incentive pay-
ment to certain eligible professionals for the
adoption and “meaningful use,” defined
below, of a certified EHR system. Profes-
sionals eligible for the incentive payments
are those who participate in Medicare and
who are defined under Sec. 1861(r) of the So-
cial Security Act.

Incentive payments. The amount of EHR in-
centive payments that eligible providers
could receive would be capped, based on the
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based on statements of earnings, rovenues,
zains, or other criteria that are found to be
materially inaccurate to the next 2 most
highly compensated employees of a TARP re-
cipient; (2) expanding the prohibition on the
payment of golden parachute payments from
senior executive officers to the next five
most highly compensated employecs of the
TARP recipient, and defining the term
“gplden parachute payment’” as any pay-
ment to a senior executive officer for depar-
ture from a company for any reason, except
for paymenta for services performetd or bene-
fits accrued: and (3) prohibiting a TARP re-
cipient from paying or aceruing any bonus,
retention award, or incentive compuensation
to at least the 25 most highly compensated
employees; and (4) prohibiting any com-
pensation plan that would encourage manip-
ulation of the reported earnings of o TARP

recipient to enhance the compensalion of

any of its employees. The provision also pro-
vides rules relating to the compensation
committees of TARP recipients, nonbinding
shareholder votes on executive compensation
pavable by a TARP recipient, and the adop-
tion by TARPF recipients of policic: regard-
ing luxury expenditures such as cnlertain-
ment, aviation, and office renovation ex-
penses.
CONFERENCE AGREEMENT

The conference agreement follows 1he Sen-
ate amendment with several modifications.
Among the modifications are (1) a rule that
provides that financial assistance under
TARP is not treated as outstanding for a pe-
riod in which the United States only holds
warrants to purchase common stocl: of the
TARP recipient: (2) rules that phazc-in the
restriction on bonuses, retention awiils, and
other incentive compensation by the amount
of finanecial assistance received by the entity
receiving TARP assistance, and thal permit
compensation to be paid in the form of re-
stricted stock; and (3) and a directive to the
Secretary of the Treasury to revicw com-
pensation paid to senior executive olficers
and the next 20 most highly compunsated
employees of an entity receiving TARP as-
sistance before the date of enactment to de-
termine whether such payments were incon-
sistent with the provision, the TARF, or pub-
lic interest.

TAX COMPLEXITY ANALYSIS

Section 4022(b) of the Internal Illevenue
Service Reform and Restructuring Act of
1998 (the *'IRS Reform Act") requires the
staffl of the Joint Committee on Taxation (in
consultation with the Internal Ievenue
Service and the Treasury Department) to
provide a tax complexity analysis. The com-
plexity analysis is required for all lusizlation

reported by the Senate Committer on Fi-
nance, the House Committee on Wiys and
Means, or any committee of confercen e if the
legislation includes a provision that Jdirectly

or indirectly amends the Internal Levenue
Code and has widespread applicability
dividuals or small businesses. For «
provigion identified by the staff of (1 Joint
Committee on Taxation a summary leserip-
tion of the provision is provided along with
an estimate of the number and type of af-
fected taxpayers, and a discussion revarding
the relevant complexity and administrative
issues.

Following the analysis of the stafl of the
Joint Committee on Taxation are the com-
ments of the IRS and Treasury vovarding
each of the provisions included in the com-

plexity analysis.
1. MAKE WORK PAY CREDIT

SUMMARY DESCRIPTION OF THE PROVIZION
The provision creates a refundable tax
credit for taxable years beginning in 2009 and

2010 equal to the lesser of (1) 6.2 percent of an
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individual's earned income or (2) $400 (8800 in
the case of a joint return). The credit is
phased out at a rate of two percent of the eli-
gible individual’'s modified adjusted gross in-
come above $75,000 (5150,000 in the case of a
joint return).
NUMEBER OF AFFECTED TAXPAYERS

It is estimated that the provision will af-
fect in excess of 100 million individual tax re-
turns.

DISCUSSION

The provision will require additional pa-
perwork for taxpayers and additional proc-
essing burdens for IRS. It is expected that
taxpayers will need to complete additional
worksheets and or forms to compute the
amount of the credit. Taxpayers may also
wish to adjust their income tax withholding
by filing the appropriate forms before the
end of 2009, The IRS is anticipated to revise
income tax withholding schedules and pub-
lish new schedules. These revized income tax
withholding schedules should be designed to
reduce taxpayers’ income tax withheld for
each remaining pay period in the remainder
of 2009 so that the full benefit of the provi-
sion is reflected in the income tax with-
holding schedules during the balance of 2009,
9. EXTENSION OF ALTERNATIVE MINIMUM TAX

RELIEF FOR INDIVIDUALS
SUMMARY DESCRIPTION OF THE PROVISION

The provision increases the individual
AMT exemption amount for taxable years
beginning in 2009 to 370,950 in the case of
married individuals filing a joint return and
surviving spouses; $46,700 in the case of other
unmarried Individuals; and $35,475 in the case
of married individuals filing separate re-
turns. In addition, for taxable years begin-
ning in 2009, the provision allows an indi-
vidual to offset the entire regular tax liabil-
ity and alternative minimum tax liability by
the nonrefundable personal credits,

NUMBER OF AFFECTED TAXPAYERS

It is estimated that the provision will af-
fect approximately 25 million individual tax
returns.

DISCUSSION

Many individuals will not have to compute
their alternative minimum tax and file the
IRS forms relating to that tax.

3. BPECIAL ALLOWANCE FOR CERTAIN
PROPERTY ACQUIRED DURING 2009

SUMMARY DESCRIPTION OF THE PROVISION

The provision extends the additional first-
year depreciation deduction for one year,
generally through 2009 (through 2010 for cer-
tain longer-lived and transportation prop-
arty).

NUMBER OF AFFECTED TAXPAYERS

It is estimated that more than 10 percent
of small businesses will be affected by the
provision.

DISCUSSION

It is not anticipated that small businesses
will have to keep additional records due to
this provision, nor will additional regulatory
guidance be necessary to implement this
provision. It is not anticipated that the pro-
vision will result in an increase in disputes
hetween small businesses and the IRS. How-
ever, small businesses will have to perform
additional analysis to determine whether
property qualifies for the provision. In addi-
tion, for qualified property, small businesses
will be required to perform additional cal-
culations to determine the proper amount of
allowable depreciation. Complexity may also
be increased because the provision is tem-
porary. For example, different tax treatment
will apply for identical equipment based on
the acguisition and placed in servies date.
Further, the Secretary of the Treasury is ex-
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pected to have to make appropriate revisions
to the applicable depreciation tax forms.
4, PREMIUM ASSISTANCE FOR COBRA
BENEFITS
SUMMARY DESCRIPTION OF THE PROVISION

The provision reimburses employers pro-
viding COBRA continuation health coverage
to employees to the extent of 65 percent of
the premium amount for up to nine months
and requires the eligible individual to pay 35
percent of the premium. The program is
mandatory for employers required to offer
COBRA continuation health coverage. Eligi-
ble individuals must have a qualifying event
between September 1, 2008 and December 31,
2000, and must have been terminated invol-
untarily. Firms providing COBRA benefits
will be able to allow those electing COBRA
to choose from other insurance options at
the time of the qualifying event, and firms
will be able to contribute to the individual
portion of the premium. Lastly, the benefit
phases out for single taxpayers with modi-
fied adjusted gross incomes between $125,000
and $145,000 ($250,000 and $290,000 for joint fil-
ers) for the taxable year.

Employers will pay reduced payroll taxes
in the aggregate amount of 65 percent of the
premium for all individuals who opt into the
provision, or, if COBRA subsidy exceeds pay-
roll taxes, employers will be reimbursed di-
rectly through a program established by the
Department of Treasury. COBRA continu-
ation health coverage for this purpese in-
cludes not only coverage that applies to pri-
vate, nongovernmental employers with 20 or
more employees but also coverage rules that
apply to Federal and State and local govern-
mental employers pursuant to Federal law,
and to State law mandates that apply to
amall emplovers (employers with less than 20
employees) and other employers not covered
by Federal law, provided that such State law
mandates require an employer or other enti-
ty to offer comparable continuation health
coverage. The social security trust fund is
held harmiless from payroll tax offsets that
are permitted under the program.

NUMBER OF AFFECTED TAXPAYERS

It is estimated that more than 10 percent
of small businesses will be affected by the
provision.

DISCUSSION

This provision will require additional proc-
essing by the IRS in three areas; accounting,
income eligibility and provision enforce-
ment. First, for all firms with eligible em-
ployees, the firm must deduct that amount
from their payroll taxes, so IRS must be
aware of the number of employees eligible
for the reimbursement and the average
monthly premium at the firm to properly as-
sess the amount of the deduction from pay-
roll taxes. The Department of Treasury must
then transfer the appropriate amount of
funds back into the social security trust
fund. All employers bound by COBRA or
COBRA-type legislation described above, and
who terminate individuals from employment
between September 1, 2008, and December 31,
2008, are affected by this provision. In addl-
tion, firms are permitted to collect full pre-
miums from individuals for 60 days in ac-
cordance with their current premium hilling
eycles, but must then credit back the dif-
ference in later payments or if later pay-
ments are insufficient to credit back all
funds, the employer will submit payment to
the individual. The IRS must also distin-
guish between the 65 percent of subsidy con-
tribution mandated and any optional firm
contribution to the remaining 35 percent of
premium.

Second, the income eligibility provision in
the bill limits eligibility for the modified ad-
justed gross income limit of the provision
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phasing out between $125,000 and $145.000 for
single filers ($250,000 and $290,000 for joint fil-
ers) for the taxable year. While individuals
may waive the subsidy if they belicve their
earnings will exceed the limit, if an indi-
vidual accepts the subsidy and earns over the
limit the individual will be responsible for
paying the subsidy back to Treasury. For
married individuals filing separately, if any
family member is over the single modified
adjusted gross income limit of $125.000, the
entire non-subsidized portion (this accounts
for the phase out) must be repaid. This
clause requires IRS to match the incomes of
spouses filing separately and determine if
the modified adjusted gross income of either
spouse disgualifies both for the subsidy re-
ceived. Children not claimed as dependents,
however, who are still on family plans have
their incomes excluded from this limitation.

Third, the IRS must create rules nnd regu-
lations to prevent fraud and abuse of this
provision. For example, taxpayers may be re-
quired to provide evidence of eligibility for
the subsidy including evidence of involun-
tary separation from work, which can in-
clude attestation from the former employer
or certification from state unemployment
insurance agencies. If a premiom assistance
eligible individual becomes eligible for other
group coverage while receiving premium as-
gistance, that individual must forfeit the
subsidy or face a penalty and the IIiS must
attempt to prevent individuals from claim-
ing the subsidy while eligible for other group
coverage elther through a spouse or through
a new employer.

COMPLIANCE WITH CLAUSE 9 OF RULE

XXI (EARMARKS)

Pursuant to clause 9 of rule XX1 of e Rules
of the House of Representatives, neiiher this
conference report nor the accompanying joinl
statement of managers containg any congres-
sional earmarks, limited lax benefits, o limited
tariff benefits as defined in clause S/c), (), or
9g) of rule XXI.

DAviD OBEY,
CHARLES RANGEL,
HENRY WAXMAN,
Managers on the Part of the Jlouse.
DANIEL K. INOUYE,
Max Baucus,
HARRY REID,
Muanagers on the Part of the Senate.

e ————

RECESS

The SPEAKER pro tempore. Pursu-
ant to clause 12(a) of rule I, the Chair
declares the House in recess subject to
the call of the Chair.

Accordingly (at 10 o’clock and 26
minutes p.m.), the House stood in re-
cess subject to the call of the Chair.

———
O 0001

AFTER RECESS

The recess having expired, the House
was called to order by the Spealier pro
tempore (Mr. PERLMUTTER) at 12
o'clock and 1 minute a.m.

REPORT ON RESOLUTION PRO-
VIDING FOR CONSIDERATION OF
CONFERENCE REPORT ON H.R. 1,
AMERICAN RECOVERY AND' REIN-
VESTMENT ACT OF 2000

Mr. POLIS of Colorado, from the
Committee on Rules, submitted « priv-
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ileged report (Rept. No. 111-17) on the
resolution (H. Res. 168) providing for
consideration of the conference report
to accompany the bill (H.R. 1) making
supplemental appropriations for job
preservation and creation, infrastruc-
ture investment, energy efficiency and
science, assistance to the unemployed,
and State and local fiscal stabilization,
for the fiscal year ending September 30,
2009, and for other purposes, which was
referred to the House Calendar and or-
dered to be printed.

SPECIAL ORDERS GRANTED

By unanimous consent, permission to
address the House, following the legis-
lative program and any special orders
heretofore entered, was granted to:

(The following Members (at the re-
quest of Mr, ISRAEL) to revise and ex-
tend their remarks and include extra-
neous material:)

Ms. ROYBAL-ALLARD, for 5 minutes,
today.

Ms. WoOLSEY, for 5 minutes, today.

Mr. DEFAZIO, for 5 minutes, today.

Ms. KAPTUR, for 5 minutes, today.

Mr. HoLT, for § minutes, today.

(The following Members (at the re-
quest of Mr. RoE of Tennessee) to re-
vise and extend their remarks and in-
clude extraneous material:)

Mr. PavL, for 5 minutes, today and
February 13.

Mr. PENCE, for 5 minutes, today.

Mr. BROUN of Georgia, for 5 minutes,
today.

Mr. ROE of Tennessee, for 5 minutes,
today.

Mr. FRaNKS of Arizona, for &5 minutes,
today.

Mr.
today.

(The following Member (at her re-
quest) to revise and extend her re-
marks and include extraneous mate-
rial:)

Ms. VELAZQUEZ, for 5 minutes, today.

FORTENBERRY, for 5 minutes,

ADJOURNMENT

Mr. POLIS of Colorado. Mr. Speaker,
I move that the House do now adjourn.

The motion was agreed to; accord-
ingly (at 12 o'clock and 2 minutes
a.m.), the House adjourned until today,
Friday, February 13, 2009, at 9 a.m.

EXECUTIVE COMMUNICATIONS,
ETC.

Under clause 8 of rule XII, executive
communications were taken from the
Speaker's table and referred as follows:

560, A letter from the Deputy Under Sec-
retary for Acquisition and Technology, De-
partment of Defense, transmitting a report
identifying each extension of a contract pe-
riod to a total of more than 10 years that was
granted under 10 U.S.C. 2304a(f) for the De-
partment's task and delivery order contracts
during fiscal year 2008, pursuant to Public
Law 108-375, section 813; to the Committee on
Armed Services.

570. A letter from the Principal Deputy As-
sistant Attorney General, Department of
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Justice, transmitting notification that the
Department. complies with the guidelines of
the No FEAR Act; to the Committes on
Oversight and Government Reform.

571. A letter from the Chairman and Chief
Executive Officer, Farm Credit Administra-
tion, transmitting notification that the Ad-
ministration is in compliance with the Gov-
ernment in Sunshine Act for calendar year
2008; to the Committee on Oversight and
Government Reform.

572. A letter from the Chairman, Inter-
national Trade Commission, transmitting
the Commission’s semiannual report from
the office of the Inspector General for the pe-
riod April 1, 2008 through September 30, 2008,
pursuant to 5 U.S.C. app. (Insp. Gen. Act)
section 5(b); to the Committee on Oversight
and Government Reform.

573. A letter from the Attorney Advisor,
Department of Homeland Security, transmit-
ting the Department's final rule — Saftey
Zone; Flagler Museum New Year's Eve Cele-
bration fireworks display, West Palm Beach,
Florida [Docket No.: USCG-2008-1120] (RIN:
1625-AA00) received February 2, 2009, pursu-
ant to 5 U.S.C. 801(a)(1)(A}; to the Committee
on Transportation and Infrastructure.

574. A letter from the Program Analyst,
Department of Transportation, transmitting
the Department's final rule — Airworthiness
Directives; Airbus Model A318, A319, A320,
and A321 Airplanes [Docket No.: FAA-2008-
0558; Directorate Identifier 2007-NM-365-AD;
Amendment 39-15783; AD 2009-01-04] (RIN:
2120-AA64) received January 30, 2009, pursu-
ant to 5 U.S.C. B01(a)( 1)} A); to the Committee
on Transportation and Infrastructure.

575. A letter from the Program Analyst,
Department of Transportation, transmitting
the Department's final rule — Airworthiness
Directives; Bombardier Model CL-600-2010
(Regional Jet Series 700, 701, & 702) and
Model CL-600-2D24 (Regional Jet Series 900)
Ailrplanes [Docket No.: FAA-2008-0540; Direc-
torate Identifier 2008-NM-031-AD; Amend-
ment 38-15786; AD 2008-01-07] (RIN: 2120-AA64)
received January 30, 2009, pursuant to 5
U.S.C. 80l(a)X1l)}A); to the Committee on
Transportation and Infrastructure.

576. A letter from the Program Analyst,
Department of Transportation, transmitting
the Department’s final rule — Airworthiness
Directives; Turbomeca Arriel 2B and 2Bl
Turboshaft Engines [Docket No.: FAA-2008-
0935; Directorate Identifier 2008-NE-28-AD,
Amendment 39-15790; AD 2009-01-11] (RIN:
2120-AA64) received January 30, 2008, pursu-
ant to 5 U.S.C. B0l{a)(1)A); to the Committee
on Transportation and Infrastructure.

577. A letter from the Program Analyst,
Department of Transportation, transmitting
the Department’s final rule — Alrworthiness
Directives; Boeing Model T737-600,-700,-700C,
-800 and -900 Series Airplanes [Docket No.:
FAA-2007-268283; Directorate Identifier 2006-
NM-254-AD; Amendment 39-15780; AD 2008-01-
02] (RIN: 2120-AA64) received January 30,
2009, pursuant to 5 U.S.C. B0L{a)M1)}A); to the
Committee on Transportation and Infra-
structure.

578. A letter from the Program Analyst,
Department of Transportation, transmitting
the Department's final rule — Airworthiness
Directives; Polskie Zaklady Lotnicze Spolka
zo.o Model PEZL M26 01 Airplanes [Docket
No.: FAA-2009-0010; Directorate Identifier
2009-CE-001-AD; Amendment 39-15792; AD
2009-02-02] (RIN: 2120-AA64) received January
30, 2009, pursuant to 5 U.5.C. 801(a)1)(A), to
the Committee on Transportation and Infra-
structure.

579. A letter from the Program Analyst,
Department of Transportation, transmitting
the Department's final rule — Airworthiness
Directives; Bombardier Model DHC-8-100 Se-
ries Airplanes [Docket No.: FAA-2008-1083:
Directorate Identifier 2008-NM-130-AD:



