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Potential Structures
•

There are a number of possible structures for sponsors to consider:
 Business Development Companies (BDCs) – investment company regulated under
the Investment Company Act of 1940 (1940 Act) primarily designed to invest in
private U.S. companies;
 Closed-End Funds (Tender Offer Funds) – investment company registered under
the 1940 Act that is not an open-end fund (i.e., mutual fund) and, therefore, typically
invests in less liquid securities than open-end funds;
 Interval Funds – type of closed-end fund that is required to offer to repurchase at
least 5% of outstanding securities at pre-determined intervals (e.g., quarterly, semiannually or annually); or
 Private Funds – funds that would be regulated under the 1940 Act, except for
exemptions found in Section 3(c) of the 1940 Act. Most common exemptions are
3(c)(1), which permits no more than 100 holders, and 3(c)(7), which is limited to
“qualified purchasers.”

Threshold Questions
•

What will your portfolio of investments look like?


For example, BDCs must have at least 70% of their assets invested in
“qualifying assets,” which include investments in private, U.S. companies
or U.S. companies with market capitalization of less than $250 million, so
if foreign securities are a large part of the investment strategy, then a
BDC is the wrong structure.



If investments are generally long-term and illiquid, then the repurchase
requirements attached to an interval fund may be unfavorable.



If there is a sector or geographic focus in the fund’s name, the fund will
need to approve a non-fundamental policy to ensure that 80% of the net
assets are within such sector or region.

Threshold Questions
• Who are your target investors?
 If the answer is accredited investors, the only option is a “private BDC,”
which is a BDC that conducts a private offering. A private BDC is required
to register its shares with the SEC, but may conduct a private offering to
accredited investors pursuant to Regulation D without being a 3(c)(1) or
3(c)(7) fund.
 If the answer is retail, then any of closed-end fund, interval fund or BDC is
an option. BDCs will be subject to higher suitability standards in certain
states (pursuant to state review and NASAA guidelines).
 If investors are looking for a perpetual-life entity, the liquidity features of an
interval fund may be the best fit.
 The inability of BDCs to be able to offer multiple share classes presents
challenges for most BDCs with respect to retirement accounts.
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